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SECURITIES RELEASE ACT OF 1933 
Release No. 5723/July 2, 1976 


NOTICE OF PROPOSED AMENDMENTS TO FORM S-8 
UNDER THE SECURITIES ACT OF 1933 FOR THE 
REGISTRATION OF SECURITIES TO BE OFFERED OR 
SOLD PURSUANT TO CERTAIN EMPLOYEE BENEFIT 
PLANS AND ADOPTION OF AMENDMENT TO RULE 
457(g) UNDER THE SECURITIES ACT OF 1933 (FILE NO. 
S7-642) (Comment Period Expires: August 19, 1976) 


Amendment to Rule 457(g) (Effective Date: Upon Publica- 
tion in the Federal Register) 


The Securities and Exchange Commission today invited 
public comment on proposed amendments to Form S-8 un- 
der the Securities Act of 1933 (‘Act’) and announced the 
adoption of an amendment to Rule 457(g) under that Act 
(17 C.F.R. 230.457(g)). Form S-8 is an abbreviated form for 
the registration securities under the Act to be offered or sold 
to employees of the issuer, pursuant to certain employee 
benefit plans, through a prospectus containing a description 
of the plan and certain additional information and accom- 


panied or preceded by a copy of the issuer’s annual report to 
security holders. 


BACKGROUND AND PURPOSE 


The amendments to Form S-8 published for comment in 
Securities Act Release No 5530 (October 3, 1974) are 
superceded by the instant proposals, and accordingly, are 
hereby withdrawn. The comments received concerning 
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those proposals were given careful consideration in for- 
mulating the amendments proposed today. 


The amendments to Form S-8 proposed today are intended 
to improve the disclosure provided to investors in registra- 
tion statements prepared pursuant to the form, and to 
reduce the cost and burden of registration to issuers using 
the form, to the fullest extent consistent with the protection 
of investors, (a) by simplifying the disclosure requirements of 
the form and (b) by making the form available for use in con- 
nection with more types of employee benefit plans par- 
ticularly certain options plans. The proposed amendments 
also are intended to resolve certain interpretative questions 
which have arisen concerning Form S-8. In addition, the 
proposed amendments would preclude use of the Form S-8 
prospectus for reoffers or resales of securities acquired pur- 
suant to a registration statement on the form by affiliates of 
the issuer or other persons deemed to be underwriters of the 
securities. These proposals represent an important step in 
the Commission's continuing efforts to further integrate the 
disclosure requirements under the Securities Act of 1933 
and the Securities Exchange Act of 1934 


This release contains a general discussion of the 
background, purpose and effect of the proposed 
amendments, and includes a brief description of certain 
significant aspects of the proposals. Attention is directed, 
however, to the attached text of Form S-8, as proposed to 
be revised, for a more complete understanding of the nature 
and extent of the proposals 


USE OF PROPOSED REVISED FORM S-8 PRIOR TO 
ADOPTION IN FINAL FORM 


The proposed amendments generally represent a relaxation 
of existing conditions to the use of Form S-8, and a relaxa- 
tion of the form's disclosure requirements, to the extent con- 
sistent with the protection of investors. While the proposals 
are pending, persons registering securities on Form S-8 
may, of course, continue to comply with the requirements of 
the existing form. The Commission has determined, 
however, to make the form as proposed to be amended 
available immediately upon publication for registrants who 
meet the proposed new conditions for the use of the form 
and who elect to use it. Registrants electing to use the 
proposed new form will be subject to the proposed revised 
disclosure requirements and the proposed limitations on the 
use of the Form S-8 prospectus for resales 


INCORPORATION IN REGISTRATION STATEMENT OF 
SUMMARY PLAN DESCRIPTIONS PREPARED 
PURSUANT TO THE EMPLOYEE INCOME SECURITY ACT 
OF 1974 


The Commission is aware that many issuers who may wish 
to use Form S-8 to register securities to be offered or sold to 
employees pursuant to employee benefit plans, also may be 
required, pursuant to the Employee Retirement Income 
Security Act of 1974 (ERISA”), to prepare and to furnish to 
plan participants and beneficiaries summary plan descrip- 
tiions which meet requirements established by the Depart- 
ment of Labor.' In order to avoid unnecessary costs and 
duplication of effort on the part of issuers, the Commission 
generally will permit issuers to substitute such summary 
plan descriptions for any comparable disclosures required by 
Form S-8, by including a copy of the summary plan descrip- 
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tion as part of the S-8 prospectus, in lieu of all or part of cer- 
tain items of information required by the form. Initially, the 
Commission's staff will implement this policy on a case-by- 
case basis, and will monitor the results to determine 
whether Form S-8 should be amended expressly to permit 
ERISA summary plan descriptions to be substituted for the 
disclosure called for by specific items of Form S-8. 


PROPOSED REVISIONS IN THE RULE AS TO USE OF 
FORM S-8 


/ssuers Eligible to Use Form S-8& 


The Rule as to the Use of Form S-8 presently requires that, 
at the time the registration statement is filed, the issuer of 
the securities to be registered be required to file reports pur- 
suant to Section 13 or 15(d) of the Securities Exchange Act 
of 1934 (‘Exchange Act’’). The Commission proposes to 
amend this provision to require that the issuer shall have 
been subject to such reporting requirements for at least 90 
days prior to the filing of the registration statement on Form 
S-8, and shall have filed all reports and other materials re- 
quired during the preceding 12 months. or for such shorter 
period that the issuer was required to file such reports. In the 
case of an issuer subject to Section 15(d) of the Exchange 
Act, the proposed revision also would require that the issuer 
shall have furnished, or prior to the effective date of the 
registration statement will furnish to all participants in the 
plans, an annual report to security holders for its last fiscal 
year, containing substantially the information required by 
Securities Exchange Act Rule 14a-3. 


Securities Which may be Registered on Form S-8 


Form S-8, as proposed to be amended, would be available 
for the registration of securities to be offered or sold to 
employees pursuant to any employee benefit plan (including 
any purchase, savings, option, bonus, appreciation, profit 
sharing, thrift, incentive, pension or similar plan) which 
meets the following conditions:* 


(1) Subject to the provisions set forth below in item 
(3), each participant, whether or not there is a ter- 
mination of his participation in the plan, shall be en- 
titled at least quarterly to withdraw that portion of 
cash and securities in his account representing his 
contribution; provided, however, if the plan is one un- 
der which credit is extend to finance the acquisition of 
securities under the plan and the person extending or 
arranging the credit is required to register with the 
Board of Governors of the Federal Reserve System un- 
der Regulation G (12 C.F.R. 207) or Regulation T (12 
C.F.R. 220), each such participant need be entitled to 
withdraw only that portion of the securities or other in- 
terests in his account allowed under Regulation G or T, 
respectively, Contributions invested in securities may 
be withdrawn in cash at current market values or In 
kind to meet this condition; 


(2) Upon termination of employment at whatever time 
for whatever reason, each participant or the par- 
ticipant’s estate shall be entitled to withdraw the par- 
ticipant’s contribution in the manner as _ specified 
above in item (1) within 30 days after the end of the 
plan quarter in which the termination occurred: 


(3) The plan shall not involve any arrangement by 
which the general credit of any participant is or may 
be obligated; 


(4) Purchases of securities with funds of the plan shall 
be made from time to time, at least every 12 months, 
and at prices not in excess of the current market price 
at the time of purchase: 


(5) The plan shall provide, with respect to any option 
or similar right offered pursuant to the plan, that such 
option or right is not transferable by the partiipant 
other than by will or the laws of descent and distribu- 
tion, and it ts exercisable during the participant's 
lifetime only by him or on his behalf by a legal 
representative other than an employer or its affiliates. 


The proposed conditions set forth above retain the sub- 
stance of three of the four conditions to the use of Form S-8 
now in effect, although changes in wording, form and 
arrangement have been made to clarify the requirements. In 
additon, the present requirement that the employer make 
contributions to the plan has been deleted from the propos- 
ed revised form published today. 


Form S-8 presently is available for the registration of 
securities to be offered in connection with certain employee 
plans involving ‘stock’ but not other types of securities. The 
proposed amendments also would make Form S-8 available 
for registration of securities to be offered in connection with 
plans involving securities other than stock 


Securities to be Offered or Sold to Employees of a Parent of 
the Issuer 


Form S-8 presently may be used to register securities to be 
offered or sold only to employees of the issuer, or to 
employees of its subsidiaries. The Commission is proposing 
to expand the availability of the form to securities to be 
offered or sold to employees of a parent of the issuer. 


PROPOSED AMENDMENTS RELATING TO REOFFERS OR 
RESALES OF SECURITIES ACQUIRED PURSUANT TO A 
REGISTRATION STATEMENT ON FORM S-8& 


In light of the amendments to Form S-8 proposed today, 
which would substantially relax the conditions to the use of 
the Form, and reduce the nature and extent of the di 
closures required to be included in registration statements 
on Form §S-8, the Commission also is proposing a new 
General Instruction E to the form. The new instruction would 
prohibit use of the Form S-8 prospectus for reoffers or 
resales of securities acquired pursuant to a registration 
statement on Form S-8 by an affiliate of the issuer or any 
other person who may be deemed to be an underwriter of 
the securities. Thus, reoffers or resales of the securities by 
such persons would have to be made pursuant to a registra- 
tion statement on any other available form for the registra- 
tion of securities under the Act, or pursuant to an ap- 
propriate exemption from the registration requirements of 
the Act 


For example, if the issuer meets the Rule as to the Use of 
Form S-7, then the resales could be made pursuant to a 
registration statement filed on Form S- 16. If the issuer does 
not meet the requirements for the use of Form S-7, resales 
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could be made pursuant to a registration statment on 
another available form, such as Form S-1. In the alternative, 
resales may be made pursuant to an available exemption, in- 
cluding, for example, Regulation A under the Securities Act, 
or Securities Act Rule 144, in the case of an affiliate of the 
issuer 


Undertaking C(a) of existing Form S-8, which describes cir- 
cumstances under which securities acquired pursuant to a 
registration statement on Form S-8 may be reoffered for 
sale by certain persons deemed underwriters thereof, would 
be deleted.’ 


PROPOSED REVISIONS TO THE DISCLOSURE 
REQUIREMENTS OF FORM S-8 


Proposed Items 1-10 (Items relating to the Description of 
the Plan) 


A number of changes have been proposed to clarify the 
description of the plan required in a Form S-8 prospectus 
and to require information about certain aspects of the plan 
which are of particular interest to plan participants. The plan 
description requirements are set forth in Items 1 through 10 
of the proposed revised Form S-8 


Proposed Item 9 (Investment of Funds) 


Where the investment of all or any part of the funds or 
assets of the plan may be directed into more than one in- 
vestment medium, proposed Item 9 of revised Form S-8 
would require that there be set forth in tabular form for each 
of the past five years, or for such lesser period as the fund 
has been in existence, the comparative results of an assum- 
ed investment tn each such investment medium. This data is 
intended to provide the information necessary to make an 
informed decision as to how the investment of funds should 
be directed. In additon, disclosure of the source from which 
securities are to be purchased by the plan would be required. 


Proposed Item 11 (Financial Statements of the Plan) 


Under the present form, financial statements for the plan are 
required only when the interests in the plan represent 
separate securities which are being registered on Form S-8 
Proposed Item 11 of the revised form would require audited 
financial statements of the plan for the last two fiscal years 
to be included in the prospectus whenever an interest or par- 
ticipation in the plan involves a separate security, whether or 
not the interest or participation is required to be registered 
under the Act.* The Commission believes that financial 
statements of the plan are important to provide participants 
with the information necessary to assess the merits of the 
plan, and to assist participants in choosing alternative in- 
vestment mediums which may be offered under the plan 
However, if audited financial statements substantially 
meeting the requirements of proposed Item 11 have been 
furnished to all employees who receive the prospectus, or 
will be furnished together with the prospectus incorporation 
by reference of such financial statements would be per- 
mitted. 


The Commission expressly invites public comment as to the 
materiality and practicability of the disclosure proposed to 
be required by new Items 9 and 11. 
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INCORPORATION BY REFERENCE IN THE PROSPECTUS 
OF INFORMATION IN THE ISSUER'S ANNUAL REPORT 
TO SECURITY HOLDERS (INSTRUCTION 1 TO ITEMS 14, 
15, 17 AND 18) 


The instructions to proposed Items 14, 15, 17 and 18 of 
revised Form S-8 would permit incorporation by reference in 
the prospectus of information in the issuer's most recent an- 
nual report to security holders, provided the information in- 
corporated by reference substantially meets the re- 
quirements of the item. When such information is incor- 
porated by reference, copies of the annual report would be 
required to be furnished as an exhibit to the registration 
statement. 


Proposed Item 14 (Summary of Operations of the /ssuer) 


Form S-8 presently calls for a summary of the issuer's earn- 
ings for five fiscal years, and requires that the summary of 
the last three years be audited. Proposed Item 14 calls only 
for a five year summary of operations. This should facilitate 
incorporation by reference of the summary of operations in- 
cluded in an issuer's annual report to security holders pur- 
suant to Rule 14a-3(b)(4) under the Exchange Act 


Item 19 of the present form also requires the issuer ‘‘Where 
necessary (to) include information or explanation of material 
significance to investors in appraising the results shown’ in 
the Summary of Operations. This disclosure which is re- 
quired at the discretion of the issuer, has been deleted, and 
registrants are advised to review the requirements of Guide 
22 of the Guides for The Preparation and Filing of Registra- 
tion Statements (Securities Act Release No. 4936, as 
amended by Release 5520, effective September 30, 1974). 


In additon, the present requirement (see Instruction 4 of 
Item 19, Form S-8) for a summarized statement regarding 
any extraordinary items, charges or credits and any other 
material provisions for loss reported pursuant to Item 10(a) 
of Form 8-K, in which an amount of cost was estimated to 
be applicable to any of the fiscal years being reported on, 
has been eliminated from the proposed revised form, since 
this information is required to be included in the issuer's an- 
nual report on Form 10-K. 


Proposed Item 15 (Market Prices of The Issuer's Securities 
and Dividend Policy) 


The requirement for disclosure of the market prices of 
securities to be offered pursuant to the Form S-8 registra- 
tion statement has been reduced from five years to two 
years, and a new provision has been added to require a 
statement of the dividends paid on the registered securities 
for each quarterly period during the issuer's two most recent 
fiscal years. This requirement parallels recently revised Rule 
14a-3 under the Securities Exchange Act of 1934, which 
calls for similar information to be included in the issuer's an- 
nual report to security holders. Accordingly, the price and 
dividend information required in registration statements on 
revised Form S-8 could be incorporated by reference from 
the issuer's annual report to security holders. 


Proposed Item 16 (Description of Certain Significant 
Developments in the Last Three Years) 
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Proposed revised Form S-8 would reduce from five years to 
three years the time period for which disclosure of certain 
significant developments is required. 


Proposed Item 18 (The Issuer's Business and Management) 


A new Item 18, requiring a description of the business done 
by the issuer and its subsidiaries, and the identification of 
the issuer's directors and executive officers, along with other 
pertinent information, would be added to Form S-8. This dis- 
closure requirement could be satisfied, however, by incor- 
porating by reference similar material in the issuer's annual 
report to security holders. 


Proposed Item 19 (Parents of Issuer) 


Proposed Item 19 requires a list of all parents of the issuer, 
with a statement of the basis of control and, as to each 
parent, the percentage of voting securities owned, or other 
basis of control, by its immediate parent, if any. The dis- 
closure required pursuant to this new item is intended to in- 
form plan participants of any significant holdings of stock 
which he might wish to consider in deciding whether to 
purchase securities pursuant to a registration statement on 
this form. 


Deletion of Present Item 18 (Options to Purchase Securities) 


Item 18 of existing Form S-8, concerning Options to 
Purchase Securities has been deleted. This item presently 
requires disclosure with respect to outstanding options to 
purchase securities from the registrant or any of its sub- 
sidiaries, as of a specific date. Similar information is 
available in reports filed by the issuer under Section 13 or 
15(d) of the Exchange Acct, and, in light of the fact that the 
instant proposal would condition the use of Form S-8 on 
compliance with the reporting requirements for at least 90 
days, the Commission believes that deletion of existing Item 
18 is appropriate. 


REVISED UNDERTAKING REQUIREMENTS 


Present Undertaking A to Form S-8 has been deleted to 
reflect the 1964 amendments to the Securities Exchange 
Act 


Present Undertaking Bla), renumbered as proposed Under- 
taking A(a), has been modified to provide that a copy of the 
annual report to security holders need not be delivered to an 
employee who previously received one, provided the issuer 
states in the prospectus that a copy of such report will be 
furnished to any employee upon request. 


Proposed Undertaking Ala) also requires that, if the issuer's 
fiscal year ends within 90 days prior to the use of the Form 
S-8 prospectus, the issuer shall update the prospectus 
within such 90 day period by filing a post-effective amend- 
ment to reflect the financial information for the issuer's last 
fiscal year. 


REVISED SIGNATURE REQU/REMENTS 


The Commission is proposing to modify the existing provi- 
sion relating to the signatures required on a registration 
statement on Form S-8. At present, signatures are required 
for the issuer, each employer and the plan, if participations 


are registered. When securities are offered to employees of a 
large number of employers affiliated with the issuer, the 
signature requirement may create undue mechanical 
burdens in the preparation and filing of a registration state- 
ment. Accordingly, the proposed form would not require 
signatures by each employeer; however, proposed revised 
Item 1(a) of Form S-8 would require, either in the prospec- 
tus or as an exhibit, a complete list of each employer of per- 
sons participating in the plan. 


PROPOSED REVISED INSTRUCTIONS AS TO EXHIBITS 


Proposed Instruction 3 of the Instructions As to Exhibits of 
revised Form S-8 would require as an exhibit to a registra- 
tion statement covering securities to be offered pursuant to 
a plan which is subject to the requirements of the Employee 
Retirement Income Security Act of 1974, an opinion of 
counsel concerning the plan’s compliance with the 
applicable provisions of that Act and the rules and 
regulations thereunder. 


ADOPTION OF AMENDMENT TO RULE 457(g) 


To clarify the filing fee requirements with respect to registra- 
tion statements on Form S-8 for securities issued pursuant 
to employee bonus plans, the Commission is adopting an 
amendment to Rule 457(g) under the Securities Act. The 
amendment, which simply codifies existing staff inter- 
pretations, provides that the amount of the filing fee for 
registration statements covering securities to be offered pur- 
suant to a bonus plan or similar non-contributory plan, 
should be compuced on the basis of the price at which 
securities of the same class as those being registered were 
sold, or the average bid and asked prices of such securities, 
on a specified date within 15 days prior to the date of filing 
the registration statement. If there is no market for the 
securities to be offered, the book value of such securities, 
computed as of the latest practicable date prior to the date 
of filing the registration statement, should be used as the 
basis for determining the filing fee. Since this amendment 
represents a relaxation of the existing requirements of Rule 
457(g), and simply codifies existing staff interpretations with 
respect to the rule, notice and an opportunity for comment 
pursuant to the Administrative Procedure Act is not re- 
quired. 


STATUTORY AUTHORITY FOR THE PROPOSED 
AMENDMENTS TO FORM S-8 AND AMENDMENT TO 
RULE 457(g) 


The foregoing amendments to Form S-8 are proposed pur- 
suant to the Securities Act of 1933, particularly to Sections 
6. 7, 10 and 19(a) of the Act. All interested persons are in- 
vited to submit their views and comments on the above 
proposals in writing to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington D.C. 
20459 on or before August 19, 1976. Such com- 
munications should refer to File No. S7-642, and will be 
available for public inspection. As indicated earlier, any 
issuer which meets the conditions and requirements of the 
proposed revised Form S-8 may, at its election, immediately 
use the proposed Form set forth herein for a registration 
statement or amendment thereto filed under the Act. 


The amendment to Securities Act Rule 457(g) is adopted 
under the Securities Act of 1933, particularly Sections 6 and 
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19(a) thereof, effective immediately upon publication in the 
Federal Register. 


The texts of the proposed amendments to Form S-8 and the 
amendment to Rule 457(g) are attached. 


By the Commission 


George A. Fitzsimmons 
Secretary 





' As of the date of this release, the Department of Labor has 
not adopted, in final form, the proposed regulations with 
respect to the form and content of Summary Plan Descrip- 
tions published for comment in 40 FR 24642 (June 9, 
1975). The Department, however, has permitted employers 
to furnish plan participants and beneficiaries summary plan 
descriptions prepared in accordance with the proposed 
regulations. See 41 FR 16957 and April 21, 1976 Press 
Release (USDL - 76-706). 


If the amendments proposed today are adopted, the Com- 
mission also would withdraw Securities Act Release No. 
5243 (April 2, 1972), concerning the use of Form S-8 to 


register securities to be issued in connection with certain 
stock bonus or similar plans. 


3 Undertaking C(a) of present VORM S-8, limited by its 
terms to securities acquired pursuant to restricted stock op- 
tions under Section 424(b) of the Internal Revenue Code of 
1954, as amended, states that certain additional information 
required in registration statements on Form S-1 shall be in- 
cluded in the prospectus used in connection with a public 
offering of any of the registered securities (otherwise than 
on a national securities exchange) by any person who may 
be deemed an underwriter of the securities. In addition, in 
connection with reoffer transactions on a national securities 
exchange, the Commission has permitted the use of a 
current Form S-8 prospectus, without the additional Form S- 
1 information. 


* Whether a separate security exists is a question which 
depends upon all the facts and circumstances of each par- 
ticular case. Securities Act Release No. 4790 (July 13, 
1965) discusses some of the criteria to be considered in 
making such determination. Section 3(a)(2) of the Act 
provides an exemption from the registration requirements of 
Section 5 of the Act for interests and participations in cer- 
tain employee plans. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


FORM S-8 


REGISTRATION STATEMENT 
UNDER 
THE SECURITIES ACT OF 1933 





(Exact name of issuer as specified in its charter) 





(State or other jurisdiction of 
incorporation or organization) 


(I.R.S. Employer 
Identification No.) 














(Address of Principal Executive Offices) (Zip Code) 
(Full title of the plan) 
(Name and address of agent for service) 
Telephone number, including area code, of agent for service 
CALCULATION OF REGISTRATION FEE 
Proposed Proposed 

Title of Maximum Maximum 
Securities Amount offering aggregate Amount of 
to be to be price offering registration 
registered registered per unit price fee 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


FORM S-8 


FOR REGISTRATION UNDER THE SECURITIES ACT OF 
1933 OF SECURITIES TO BE OFFERED TO EMPLOYEES 
PURSUANT TO CERTAIN PLANS 


GENERAL INSTRUCTIONS 
A. Rule as to Use of Form S-8 


Any issuer which at the time of filing a registration state- 
ment of this Form has been subject to the requirement to file 
reports pursuant to Section 13 or 15(d) of the Securities Ex- 
change Act of 1934 for the prior 90 days, and has filed all 
reports and other materials required to be filed by such re- 
quirements during the preceding 12 months (or for such 
shorter period that the registrant was required to file such 
reports and materials); and, in the case of a company subject 
to Section 15(d), has furnished or prior to the effective date 
of the registration statement will furnish an annual report to 
security hoiders for its last fiscal year containing substantial- 
ly the information required by Rule 14a-3 under the 
Securities Exchange Act of 1934, may use this Form for 
registration under the Securities Act of 1933 (‘the Act’), of 
the following securities: 


(a) Securities of such issuer to be offered to its employes, or 
to employees of its subsidiaries or parents, pursuant to any 
plan which meets the following conditions 


(1) Subject to the provisions set forth in subparagraph 
(3), each plan participant, whether or not there is a ter- 
mination of his participation in the plan, shall be en- 
titled at least quarterly to withdraw that portion of 
cash and securities in his account representing his 
contribution, provided however, if the plan is one un- 
der which credit is extended to finance the acquistion 
of securities under the plan and the person extending 
or arranging the credit is required to register with the 
Board of Governors of the Federal Reserve System un- 
der Regulation G (12 C.F.R. 207) or Regulation T (12 
C.F.R. 220), each such participant need be entitled to 
withdraw only that portion of the securities or other in- 
terests in his account allowed under Regulation G or T, 
respectively. Contributions invested in securities may 
be withdrawn in cash at current market values or in 
kind to meet this condition; 


(2) Upon termination of employment at whatever time 
for whatever reason, each participant or the par- 
ticipant’s estate shall be entitled to withdraw the par 
ticipant’s contribution in the manner specified in sub- 
paragraph (1) above within 30 days after the end of 
the plan quarter in which the termination occurred 


(3) The plan shall not involve any arrangement by 
which the general credit of any participant is or may 
be obligated; 


(4) Purchases of securities with funds of the plan shall 
be made from time to time, at least every 12 months, 
and at prices not in excess of the current market price 
at the time of purchase; 


(5) The plan shall provide, with respect to any option 
or similar right offered pursuant to the plan, that such 
option or right is not transferable by the participant 
other than by will or the laws of descent and dis- 
tribution,and it is exercisible during the participant's 
lifetime only by him or on his behalf by a legal 
representative other than an employer or its affiliates. 


(b) Interests in the above plans, if such interests constitute 
securities and are required to be registered under the Act. 
(See Securities Act Release No. 4790 July 13, 1965) and 
Section 3(a)(2) of the Act.) 


B. Application of General Rules and Regulations. 


Before undertaking the preparation of the registration state- 
ment, reference should be made to the Generai Rules and 
Regulations under the Act, particularly Regulation C. 
Regulation C contains generai requirements regarding the 
preparation and filing of the registration statement. The 
definitions contained in Rule 405 of Regulation C should be 
especially noted. For purposes of this Form the term 
“employee” is defined as any director, trustee, officer or 
other employee. The term “issuer’’ as used in this Form 
means the person whose securities are to be offered pur- 
suant to the plan. As used in General Instruction A to this 
Form, the term ‘‘plan”’ shall include any purchase, savings, 
option, bonus, appreciation, profit sharing, thrift, incentive, 
pension or similar plan. 


C. Documents Comprising The Registration Statement. 


The registration statement shall consist of the facing sheet 
of the Form, the prospectus, the required undertakings, 
signatures, consents of experts, exhibits and any other infor- 
mation or documents filed as part of the registration state- 
ment. 


D. Preparation of Prospectus. 


The prospectus shall contain the information called for by all 
of the item of the Form, and negative answers to any items 
may be omitted. 


The information required should be presented in clear, con- 
cise and understandable fashion. Avoid unnecessary and 
irrelevant details, repetition or the use of unnecessary 
technical language. 


E. Unavailability of the Prospectus for Reoffers or Resales. 
The Form S-8 prospectus will not be available for reoffers or 
resales of securities acquired pursuant to this registration 


statement by affiliates of the issuer or any other persons 
who may be deemed underwriters of such securities. 


INFORMATION REQUIRED IN THE PROSPECTUS 

Item 1. General Information Reguarding the Plan. 

(a) Give the title of the plan, the name, address and phone 
number of the issuer whose securities are to be offered pur- 
suant to the plan, and the name of each company whose 


employees are entitled to participate in the plan. 
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Instruction. \f employees of all subsidiaries and 
parents of the issuer are entitled to participate in the 
plan, a statement to that effect will suffice without 
naming each. However, if each such employer is not 
named in the prospectus, an exhibit should be filed 
naming them. 


(b) State the general purpose of the plan, when it was 
created, the parties thereto, the manner of its creation, it 
duration, any provisions for its modification, earlier termina- 
tion or extension. 


(c) Describe briefly any tax advantages or disadvantages 
which may accrue to employees as a result of participation 
in the plan, the tax effects, if any, upon the issuer, and state 
whether or not the plan qualified under Section 401(a) of 
the Internal Revenue Code. 


(d) State as of the lastest practicable date the approximate 
number of employees participating in the plan and the 
number eligible to participate 


(e) If the plan is subject to any provisions of the Employee 
Retirement Income Security Act of 1974, briefly describe 
the impact of the such provisions on the plan and its par- 
ticipants. 


Item 2. Securities to be Offered and Employees Who May 
Participate in the Plan. 


(a) State the title and total amount of securities to be offered 
pursuant to the plan. 


(b) Describe briefly any restrictions on resale of the 
securities purchased under the plan which may be imposed 
upon the employee-purchaser, including specific reference, if 
applicable, to Section 16(b) of the Securities Exchange Act 
of 1934. 


(c) Indicate each class or group of employees who may par- 
ticipate in the plan and state the basis upon which the 
eligibility of employees to participate therein is to be deter- 
mined. 


(d) With respect to the plan, state the maximum and 
minimum amounts of securities which may be purchased by 
or issued to, or options which may be granted to, (1) any 
director or executive officer, (2) any other officer, and (3) any 
employee, and the basis for determining such amounts. 


Instruction. The term “executive officer’’ means the 
president secretary, treasurer, any vice president in 
charge of a principal business function (such as sales, 
administration or finance) and any other officer who 
performs similar policy making functions for the 
registrant 


Item 3. Purchase of Securities Pursuant to the Plan. 

State the period of time within which employees may elect 
to participate in the plan, the price at which the securities 
may be purchased and the basis upon which such price is to 


be determined. 


/nstructions. 1. \f the securities are to be offered pur- 
suant to options, state when the options become exer- 
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cisable; the exercise price; the basis for determining 
such price; whether and under what circumstances 
such price may be modified and by whom; the max- 
imum amount which may be exercised in any year; 
whether such amounts are cumulative; and the period 
during which all options must be exercised. 


2. Indicate whether adjustment will be made for changes in 
the securities resulting from stock dividends, stock splits and 
similar changes. 


Item 4. Payment for Securities Offered. 


(a) State when and the manner in which employees are to 
pay for the securities purchased pursuant to the plan. If pay- 
ment is to be made by payroll deductions or other install- 
ment payments, state the percentage of wages or salaries or 
other basis for computing such payments, and the time and 
manner in which an employee may alter the amount of such 
deduction or payment. 


(b) State the nature and frequency of any reports to be made 
to participating employees as to the amount and status of 
their accounts. 


Instruction. \f the plan is one under which credit is ex- 
tended to finance the acquisition of securities and 
Regulation G or T is applicable, it should be noted 
whether the respective requirements of Regulation G 
or T have been met. 


Item 5. Contributions Under the Plan. 


(a) If contributions are to be made under the plan by the 
issuer or any employer, state who is to make such con- 
tributions, when they are to be made and the nature and 
amount of each contribution. If such contributions are not a 
fixed amount, state the basis for computing contributions. If 
the issuer has discretion concerning such contributions, or if 
contributions are measured other than by reference to the 
employees contributions, provide information for the past 
five fiscal years describing the amount of the issuer's con- 
tributions. 


(b) State the amount each employee is required or permitted 
to contribute or, if not a fixed amount, the percentage of 
wages or salaries or other basis of computing contributions. 


Item 6. Withdrawal From the Plan - Assignment of Interest. 


(a) Describe the terms and conditions under which a par- 
ticipating employee may (1) withdraw from the plan and ter- 
minate his interest therein, or (2) withdraw funds or in- 
vestments held for his account without terminating his in- 
terest in the plan 


{b) State whether, and the terms and conditions upon which, 
the plan permits an employee to assign or hypothecate his 
interest in the plan. 


Item 7. Defaults Under the Plan. 


State separately every event of default with which a par- 
ticipating employee or employer may be charged and 
describe fully the consequences thereof, including any 
forfeiture or penalty which may be thereby incurred 
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Item 8. Administration of the Plan. 


(a) Give the name and complete address of the persons who 
administer the plan and state the capacity in which they act 
(such as trustee or managers) and the functions which they 
perform. State the nature of any material relationship 
between the administrators and the employees, the issuer or 
its affiliates. 


(b) Describe the manner in which the administrators of the 
plan are selected, their term of office and the manner in 
which they may be removed from office 


(c) State the annual amount of compensation, if any, receiv- 
ed by the administrators of the plan from assets of the plan 


Item 9. Investment of Funds. 


(a) If participating employees may direct the investment of 
all or any part of the funds of the plan in one or more invest 
ment mediums, describe the provisions of the plan with 
respect thereto, and set forth in ‘abular form for each of the 
past five years the comparative results of an assumed in- 
vestment in each such investment medium 


(b) If any person other than a participating employee has dis- 
cretion with respect to the investment of all or any part of 
the assets of the plan in one or more investment mediums, 
name such person, describe the policies followed and to be 
followed with rescpect to the type and proportion of 
securities or other property in which the funds of the plan 
may be invested, and set forth in tabular form for each of the 
past five years the comparative results of an assumed in 
vestment in each such investment medium 


(c) State whether the securities are to be purchased in the 
open market or otherwise. If they are not to be purchased in 
the open market, then state from whom such investmenis 
are to be purchased and describe the fees, commissions or 
other charges paid, directly or indirectly, from funds held un 
der the plan. If the employer or any of its affiliates, or any 
person having a material relationship with the employer or 
any of its affiliates, directly or indirectly, receives any part of 
the aggregate purchase price (including fees, commissions 
or other charges), explain fully 


Item 10. Charges and Deductions and Liens Therefor 


(a) Describe all charges and deductions, other than taxes 
which may be made against employees participating in the 
plan or against funds, securities or other property held under 
the plan and indicate who will receive, directly or indirectly, 
any part thereof. Such description should include charges 
and deductions which may be made upon the termination of 
an employee's interest in the plan, or upon 
withdrawals from the employee's account thereunde 





partial 


(b) State whether or not under the plan, or pursuant to any 
contract in connection therewith, any person has or 
create a lien on any funds, securities or other property 
under the plan. If so, describe fully the circumstances under 
which the lien was or may be created 
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Item 11. Financial Statements of the Plan 


The following financial statements should be furnished for 


any plan the interests 


securities: 


in which constitute separate 


(a) An audited statement of financial condition as of the end 
of the latest two fiscal years of the plan. 


(ib) An audited statement of income and changes in plan 
equity for each of the latest two fiscal years of the plan. 


/nstructions. 1. \f audited financial statements sub- 
stantially meeting the above requirements have been 
furnished to all employees who receive a copy of the 
prospectus, such financial statements are filed as ex- 
hibits to the registration statement. 


2. The statements required by this item shall be 
prepared and audited in accordance with the 
applicable provisions of Regulation S-X and shall be 
accompanied by the schedules specified in that 
Regulation 


NOTE: Reference is made to Item 49, Securities Act Release 
No. 4936, as amended 


Item 12. Capital Stock to be Registered 


If capital stock is to be registered, state the title of the class 
and furnish the following information 


(a) Outline briefly (1) dividend rights; (2) voting rights: (3) 
liquidation rights; (4) pre-emptive rights; (5) conversion 
rights; (6) redemption provisions; (7) sinking fund 
provisions; and (8) liability to further calls or to assessment 
by the issuer 


(b) If the rights of holders of such stock may be modified 
otherwise than by a vote of a majority of the shares outstan- 
ding, voting as a class, so state and explain briefly 


(c) Outline briefly any restriction on the repurchase or 
redemption of shares by the issuer while there is any 
arrearage in the payment of dividends or sinking fund in 
stallments. If there is no such restriction, so state 


Instructions. 1. Only a brief summary of the pertinent 
provisions from an investment standpoint is required 
A complete legal description of the provisions referred 
to is not required and should not be given. Do not set 
forth the provisions of the governing instruments ver- 
batim; only a succinct resume ts required 

2. If the rights evidenced by the securities to be 
registered are materially limited or qualified by the 
rights of any other class of securities, include such in 
regarding such other securities as will 
able investors to understand the rights evidenced by 


securities to be registered 


formation 


Item 13 


Other Securities to be Registered. 


lf securities other than capital stock are to be registered, 
outline briefly the rights evidenced thereby 


/nstruction. Information comparable to that called for 
by Item 12 and the instructions thereto shall be fur- 
nished 
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GENERAL NOTE TO ITEMS 14, 15, 17 AND 18: INSTRUC- 
TIONS 1 TO ITEMS 14, 15, 17 AND 18 PERMIT IN- 
CORPORATION BY REFERENCE IN THE PROSPECTUS OF 
INFORMATION INCLUDED IN THE ISSUER'S ANNUAL 
REPORT TO“SECURITYOHOEDERS WHICH 
SUBSTANTIALLY MEETS THE REQUIREMENTS OF THESE 
ITEMS. 


Item 14. Summary of Operations of the Issuer. 


Furnish in comparative columnar form a summary of 
operations for the issuer, or for the issuer and its subsidiaries 
consolidated, or both, as appropriate, for — 


(a) each of the last five fiscal years of the issuer (or for the 
life of the issuer and its predecessors, if less) and 


(b) any additional fiscal years necessary to keep the sum- 
mary from being misleading. 


/nstructions. 1. \f the annual report of the issuer to its 
security holders for its last fiscal year includes a sum- 
mary of operations substantially meeting the above 
requirements, such summary may be incorporated by 
reference in the prospectus, provided copies of the 
report containing such financial statements are filed as 
an exhibit to the registration statement. 


2. Subject to appropriate variation to conform to the nature 
of the business, the following items shall be included: net 
sales or operating revenues; cost of goods sold or operating 
expenses (or gross profit); interest charges; income taxes, 
income before extraordinary items; extraordinary items; and 
net income 


3. If a period or periods reported on include operations of a 
business prior to the date of acquisition or for other reasons 
differ from reports previously issued for any period, the sum- 
mary shall be reconciled as to sales or revenues and net in- 
come in the summary or by footnote with the amounts 
previously reported 


4. |f appropriate, the summary shall be prepared to show 
earnings applicable to common stock. Per share earnings 
and dividends declared for each period of the summary shall 
be included and the basis of the computation stated 
together with the number of shares used in the computation. 


5. In cases of delay between the fiscal year end and effec- 
tiveness of the registration statement, more recent financial 
data, including interim earnings when such information has 
been published or issued to security holders, should be in- 
cluded, but need not be covered by the accountants’ opinion. 


NOTE: Reference is made to Guide 22, 
Release No. 4936, as amended 


Securities Act 


Item 15. Market Prices of the Issuer's Securities and Divi 
dend Policy. 


Identify the principal market in which securities of the class 
to be offered are traded, and state the high and low sales 
prices for such securities (or, in the absence of such informa 
tion, the range of bid and asked quotations) and the 
dividends paid on such securities for each quarterly period 
during the issuer’s two most recent fiscal years. State the 
source of the quotations 
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Instructions. 1. Information in the issuer's most recent an- 
nual report to security holders may be incorporated by 
reference in response to this item, provided copies of the 
report containing such information are filed as an exhibit to 
the registration statement. The entire report to security 
holders need not be incorporated by reference. Reference is 
made to Undertaking A(a) requiring the issuer to transmit its 
annual report to each employee to whom the prospectus is 
sent. 


2. In connection with securities traded over-the-counter, 
state whether the prices represent quotations between 
dealers without adjustments for markup, markdown, or com- 
missions and do not necessarily represent actual transac- 
tions in the stock of the company. 


Item 16. Description of Certain Significant Developments in 
the Last Three Years. 


If within the past three years there has been any bankruptcy, 
receivership or similar proceeding or any material 
reorganization, capital readjustment or succession or the 
acquisition or disposition of any material amount of assets, 
otherwise than in the ordinary course of business, involving 
the issuer or any of its significant subsidiaries, describe brief- 
ly the nature and results of such events upon the business of 
the issuer 


Item 17. Financial Statements of the /ssuer. 


Include the audited financial statements of the issuer re- 
quired to be included in the annual report which the issuer 
has filed or is required to file for its last fiscal year pursuant 
to Section 13 or 15(d) of the Securities Exchange Aci of 
1934. If the issuer includes in its annual report certified 
financial statements of the issuer and its subsidiaries con- 
solidated, the latter shall be furnished in lieu of the financial 
statements of the issuer. No schedules need be included 


Instruction. If the annual report of the issuer to its 
security holders for its last fiscal year includes audited 
financial statements substantially meeting the above 
requirements, such statements may be incorporated 
by reference in the prospectus. If such financial 
statements are incorporated by reference in the 
prospectus, copies of the annual report shall be filed 
as an exhibit of the registration statement and the ac- 
countant’s certificate shall be manually signed on one 
of such copies. 


NOTE: Reference is made to Guide 23, Securities Act 
Release No. 4936, as amended. 


Item 18. The Issuer's Business and Management 


(a) Describe the business done by the issuer and its sub 
sidiaries during the fiscal year as will, in the opinion of 
management, indicate the general nature and scope of the 
business of the issuer and its subsidiaries. Include informa 
tion as comprehensive as that required by Itern 1{c}(1) of 
Form 10-K regarding the issuer's lines of business and by 
Item 1(c)(2} of Form 10-K regarding its classes of similar 
products and services. 


(b) Identify each of the issuer's directors and excutive of- 
ficers, and indicate the principal occupation or employment 
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of each such person and the name and principal business of 
any organization by which such person is so employed. 


Instruction. Information in the issuer's most recent an- 
nual report to security holders may be incorporated by 
reference in reaponse to this item, provided copies of 
the report containing such information are filed as an 
exhibit to the registration statement. The entire annual 
report to security holders need not be incorporated by 
reference. Reference is made to Undertaking A(a) re- 
quiring the issuer to transmit its annual report to each 
employee to whom the prospectus is sent. 


Item 19. Parents of Registrant. 


List all parents of the issuer showing the basis of control 
and, as to each parent, the percentage of voting securities 
owned or other basis of control by its immediate parent, if 
any. 


Instruction. Include the issuer and show the percen- 
tage of its voting securities owned or other basis of 
control by its immediate parent. If any parent is a resi- 
dent of, or a corporation or other organization formed 
under the laws of any foreign country give the name of 
such country for each such foreign parent, and, if it is a 
corporation or other organization, state briefly the 
nature of the organization. 


NOTE: Reference is made to Rule 405 and Rule 410 to 
Regulation C. 


PART Il. INFORMATION NOT REQUIRED IN PROSPECTUS 
UNDERTAKINGS 


A. To Transmit Certain Material. 


(a) The undersigned issuer hereby undertakes to deliver or 
cause to be delivered with the prospectus to each employee 
to whom the prospectus is sent or given, a copy of the 
issuer's annual report to stockholders for its last fiscal year, 
unless such employee otherwise has received a copy of such 
report in which case the issuer shall state in the prospectus 
that it will furnish a copy of such report on request of the 
employee. If the last fiscal year of the issuer has ended 
within 90 days prior to the use of the prospectus, the annual 
report for the preceding fiscal year may be so delivered, but 
with such 90 day period the prospectus will be updated 
through a post-effective amendment to reflect the financial 
information for the last fiscal year, and the annual report for 
the last fiscai year will be furnished to each such employee 


(b) The undersigned issuer hereby undertakes to transmit or 
cause to be transmitted to all employees participating in the 
plan, who do not otherwise receive such material as 
stockholders of the issuer, at the time and in the manner 
such material is sent to its stockholder, copies of all reports, 
proxy statements and other communications distributed to 
its stockholders generally 


B. Undertaking to File Prospectuses as Amendments. 


The undersigned issuer hereby undertakes that every 
prospectus which purports to meet the requirements of Sec- 
tion (a)(3) of the Act, will be filed as part of an amendment 
to the registration statement and will not be used until such 


amendment has become effective, and that the effective 
date of each such amendment shall be deemed the effective 
date of the registration statement with respect to securities 
sold after such amendment has become effective. 


Instruction. 1. The registration statement shall be 
signed by the issuer, (and where there is created under 
the plan an unincorporated association, a trust, com- 
mittee or other legal entity, by such association, trust, 
committee or other legal entity), their respective prin- 
cipal executive officers, principal financial officers, 
controllers or principal accounting officers and by at 
least the majority of the respective board of directors 
or persons performing similar functions. 


2. The name of each person who signs the registration 
statement shall be typed or printed beneath his 
signature. Any person who occupies more than one of 
the specified positions shall indicate each capacity in 
which he signs the registration statement. 


INSTRUCTIONS AS TO EXHIBITS 


Subject to the rules as to incorporation by reference, the ex- 
hibits specified below shall be filed as a part of the registra- 
tion statement. Exhibits shall be appropriately lettered or 
numbered for convenient reference. Exhibits incorporated by 
reference may bear the designation given in the previous fil- 
ing. 


1. Copies of the plan as presently in effect. 


2. Copies of all constituent instruments (other than the 
plan itself) defining the rights of employees who par- 
ticipate in the plan. 


3. An opinion of counsel as to the legality of the in- 
terests and the securities to be registered, indicating 
whether they will when sold be legally issued, fully 
paid and non-assessable. If the pian is subject to the 
requirements of the Employee Retirement Income 
Security Act of 1974, an opinion of counsel concer- 
ning compliance with applicable requirements under 
that Act. 


4. Copies of all summaries of the plan or other written 
communication intended to be used in connection 
with the offer or sale of the securities to be registered. 


5. Copies of any waivers or undertaking required by 
Note (a) to Rule 460. (See also Guide No. 46 in 
Securities Act Release No. 4936.) 


6. Copies of any annual report to security holders in- 
corporated by reference pursuant to Item 14, Instruc- 
tion 4 or Item 18(b) 


7. Copies of the information set forth in Item 1(a), if 
applicable 


Rule 457(g) is revised by adding the following new sentence 
at the end thereof: 


Where securities are io be offered to employees pursuant to 
a bonus plan or similar non-contributory plan, the aggregate 
offering price and amount of the fee shall be computed on 
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SIGNATURES 


The Issuer. Pursuant to the requirements of the Securities Act of 1933, the issuer has duly caused this registration 


statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of 


of , on this day of , 19 


, and State 








(Issuer) 





By 
(Signature and Title) 


Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed below by the 
following persons in the capacities and on the dates indicated. 





(Signature) 


(Title) (Date) 


The Plan. Pursuant to the requirements of the Securities Act of 1933, the plan has duly caused this registration statement 


to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of 


, on the day of , 19 


, and State of 








(The Plan) 





By 
(Signature and Title) 


Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed below by the 
following persons in the capacities and on the date indicated. 





(Signature) 


the basis of the price at which such securities of the same 
class were sold, or the average bid and asked prices of such 
securities, on a specified date within 15 days prior to the 
date of filing the registration statement. If there is no market 
for the securities to be offered, the book value of such 
securities computed as of the latest practicable date prior to 
the date of filing the registration statement shall be used. 





SECURITIES ACT OF 1933 
Release No. 5724/July 8, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9347/July 8, 1976 


NOTICE FOR PUBLIC COMMENT OF PROPOSED RULE 
24f-2 UNDER THE INVESTMENT COMPANY ACT OF 1940 
FOR REGISTRATION UNDER THE SECURITIES ACT OF 
1933 OF AN INDEFINITE NUMBER OF SECURITIES OF 
CERTAIN INVESTMENT COMPANIES AND OF A 
PROPOSED AMENDMENT TO RULE 24f-1 UNDER THE 
INVESTMENT COMPANY ACT OF 1940 


File No. S7-644 
Comment period expires on 9/15/76 
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(Title) (Date) 


The Securities and Exchange Commission today published 
for public comment a proposed Rule 24f-2 under the Invest- 
ment Company Act of 1940 (“Investment Company Act’’) 
for registration under the Securities Act of 1933 (“Securities 
Act’’) of an indefinite number of securities of certain invest- 
ment companies. One purpose of the proposed rule is to 
allow the registration fee paid on such securities to be based 
upon actual sales in certain circumstances, rather than on 
estimates of the amount of securities to be sold. In addition, 
the proposed rule might relieve certain investment com- 
panies and indirectly their security holders of certain costs 
associated with the monitoring of the amounts of securities 
sold and the triple filing fee presently required for retroactive 
registration of shares. The Commission also published for 
public comment a conforming amendment to Rule 24f-1 un- 
der the Investment Company Act to require the filing of an 
opinion of counsel with respect to the legality of the 
issuance of securities registered retroactively under that 
rule. 


BACKGROUND AND PURPOSE 


In 1970, Section 24(f) of the Investment Company Act was 
amended to permit the Commission to adopt rules concer- 
ning the retroactive registration of securities under the 
Securities Act, where the number of shares sold exceeded 
the number of shares registered. Pursuant to this authority, 
the Commission has adopted Rule 24f-1 allowing the 
retroactive registration of securities if: 1) the securities are 
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retroactively registered within six months of their sale: 2) a 
filing fee three times the usual fee is paid and 3) a current 
prospectus was delivered to persons purchasing the over- 
sold shares. 


The amendment to Section 24(f) also empowered the Com- 
mission to adopt rules to allow the registration of an in- 
definite number of securities offered by certain investment 
companies. The Commission believes in view of its ex- 
perience with Rule 24f-1 that it would be appropriate to 
propose a rule allowing the registration of an indefinite 
number of shares. Under both Rule 24f-1 and proposed Rule 
24f-2, investors would have the protections afforded under 
the Securities Act since they would receive a current 
prospectus with respect to the security and would have the 
remedies available specified in the Act. 


SYNOPSIS OF THE PROVISIONS OF PROPOSED RULE 
24f-2. 


Proposed Rule 24f-2(a) 


Proposed Rule 24f-2, subparagraph (a), would allow the 
registration statement of an open-end investment company 
filed under the Securities Act, either in the initial filing or in a 
post-effective amendment, to declare on the facing page 
that an indefinite number of shares or amount of securities 
are being registered. As to such indefinite number or 
amount, a fee of $2000.00 is required to be paid. If a 
definite number or amount also were being registered, the 
fee as to such securities would be computed in the usual 
way in accordance with Section 6(b) of the Securities Act. 
This declaration would have to be made only once for each 
registration statement. The declaration would not be 
operative until the registration statement, or amendment 
thereto, in which it is included were effective: once 
operative, the declaration would remain in effect as to that 
registration statement until terminated through a statement 
on the facing page of a post-effective amendment, or pur- 
suant to subparagraph (b)(4). 


Proposed Rule 24f-2(b) 


If a registrant chose to avail itself of paragraph (a) of pro- 
posed Rule 24f-2, proposed Rule 24f-2(b) would require 
that, as to each registration statement in which the declara- 
tion is operative, a notice be filed within 120 days after the 
close of any fiscal year during which such declaration was 
operative. This notice would disclose: (i) the number of 
shares or amount of securities of the same class or series 
which had been registered under the Securities Act other 
than pursuant to proposed rule, but which remained unsold 
at the beginning of the issuer’s most recent fiscal year; (ii) 
the number of such shares or amount of securities, if any. 
registered during such fiscal year other than pursuant to the 
proposed rule; (iii) the number of such shares or amount of 
securities sold during such fiscal year; and (iv) the number of 
shares or amount of securities sold in reliance on the 
registration statement pursuant to Rule 24f-2. If the re- 
quired notice were not timely filed, sales of securities pur- 
suant to the registration statement would have to cease. 
Sales could not resume until the issuer filed a new registra- 
tion statement which thereafter became effective. Proposed 
subparagraph (b)(2) also requires that the follow-up notice 
be accompanied by an opinion of counsel relative to the 
legality of the issuance of the securities the registration of 
which the notice makes definite number. 


Under proposed subparagraph (b)(3), at the time the 
registration of an indefinite number of shares or amount of 
securities is made definite as to such number or amount, 
pursuant to a notice filed under proposed Rule 24f-2(b)(1), 
the filing fee to be paid would be computed in accordance 
with Section 6(b) of the Securities Act. For purposes of com- 
puting this fee, the proposed rule requires that the calcula- 
tion be based upon the actual aggregate sale price of all 
such shares. 


(2) The notice described in subparagraph (b)(1) shail 
state: 

(i) the number of shares or amount of securities of the 
same class or series, if any, which had been registered 
under the Securities Act of 1933 other than pursuant 
to this rule but which remained unsold at the begin- 
ning of the issuer's most recent full fiscal year; (ii) the 
number of such shares or amount of securities, if any, 
registered during such fiscal year other than pursuant 
to this rule; (iii) the number of such shares or amount 
of securities sold during such fiscal year; and (iv) the 
number of shares or amount of securities sold in 
reliance on the registration pursuant to this Rule 24f- 
2. There shall also be filed with the notice an opinion 
of counsel as to the legality of the securities the 
registration of which the notice make definite in 
number; the opinion shall indicate whether the 
securities were legally issued, fully paid and non- 
assessable. 


(3) When the registration of an indefinite number of shares 
or amount of securities is made definite as to such number 
or amount, in a notice filed pursuant to Rule 24f-2(b)(1), the 
filing fee to be paid as to such securities or amount shall! be 
the fee, if any, calculated in the manner specified in Section 
6(b) of the Securities Act of 1933 and the rules and 
regulations thereunder. such fee shall be based upon the ac- 
tual aggregate sale price for such securities. 


(4) If a registrant has in effect a declaration described in sub- 
paragraph (a)(1), and if such registrant proposes to cease its 
separate operations, such registrant shall file the notice 
described in this subparagraph (b) after the termination of 
sales of securities pursuant to this rule and prior to its cessa- 
tion of operations. In addition to the other required informa- 
tion and fees, such notice shall be deemed as terminating 
the declaration described in subparagraph (a)(1). 


(5) If a notice is properly filed under this subparagraph (b), 
including the payment of the filing fee, it shall be effective 
immediately upon filing, notwithstanding that it is filed with 
or as part of a post-effective amendment to the registration 
statement; any such amendment shall not be effective until 
the Commission acts pursuant to Section 8(c) of the 
Securities Act of 1933. 


(c) Payment of fees to the Commission pursuant to this Rule 
24f-2 shall be by United States postal money order or cer- 
tified bank check or cash. There will be no refund once the 
statement is filed. Fees paid pursuant to paragraph (a) of this 
rule can not be credited against registration fees which 
become payable pursuant to subparagraph (b)(3) while the 
declaration required by this rule remains in effect. If a notice 
required by subparagraph (b)(3) is filed with respect to the 
fiscal year during which such declaration is expressly ter- 
minated, or pusuant to subparagraph (b)(4), the fee required 
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to be paid with such filing may be reduced by the amount of 
the fee paid pursuant to paragraph (a). Amounts in excess of 
the fee required to be paid pursuant to subparagraph (b)(3) 
are not refundable. 


Il. Subparagraph (b)(3) of Rule 24f-1 is proposed to be 
amended by adding the following at the end thereof: 


The notification shall also include an opinion of 
counsel as to the legality of the securities being 
registered, indicating whether they were legally 
issued, fully paid and non-assessable 


Proposed Rule 24f-2 is as follows: 


Rule 24f-2. Registration Under the Securities Act of 
1933 of an Indefinite Number of Certain Investment 
Company Securities 


(a)(1) In the case of securities issued by a face amount 
certificate company or redeemable securities issued 
by an open-end management company or unit invest- 
ment trust, the issuer may declare that it elects to 
register an indefinite number of shares or amount of 
securities under the Securities Act of 1933 by specify- 
ing on the facing page of such registration statement 
that an indefinite number of shares or amount of its 
securities is being registered by such registration 
statement, or if a registration statement is in effect as 
to such securities, may amend such registration state- 
ment to specify on the cover page that the number of 
shares or amount of securities of the same class or 
series being registered is increased to an indefinite 
number or amount. The declaration described in this 
subparagraph shall not be operative until the filing in 
which it is included is declared effective; subject to 
Rule 24f-2(b)(4), such declaration, once operative 
shall remain in effect as to such registration statement 
until expressly terminated in a statement on the facing 
page of a post-effective amendment thereto. 


(2) At the time of filing such registration statement or 
amendment there shall be paid to the Commission a 
fee of $2,000.00, which is not refundable, but may be 
credited as provided by paragraph (c) of this rule. 


(3) If the amount of the fee in subparagraph (a)(2) is 
thereafter increased each issuer then having in effect a 
declaration under subparagraph (a)(1) of this rule shall 
pay as an additional fee with respect to such declara- 
tion the difference between the total fee previously 
paid pursuant to paragraph (a) and the amount of the 
amended fee. Such additional fee shall be paid within 
ninety days after the date upon which the increased 
fee of subparagraph (a)(2) is in effect 


(4) If such registration statement or amendment, in 
addition to specifying an tndefinite number of 
securities, also registers a definite number of shares or 
a definite amount of securities, there shall also be paid 
to the Commission with respect to such definite 
amount of securities a registration fee calculated in 
the manner specified in Section 6(b) of the Securities 
Act of 1933 and the rules and regulations thereunder 


(b)(1) If an issuer has filed the declaration described in 
subparagraph (a)(1), it shall, with respect to such 
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registration statement and within 120 days after the 
close of any fiscal year during which such declaration 
was in effect, file a notice containing the information 
specified in subparagraph (b)(2), to be accompanied 
by the additional filing fee, if any, specified in sub- 
paragraph (b)(3). Unless such notice is filed within the 
specified time, the registrant shall discontinue sales of 
securities pursuant to such registration statement 
Such notice may but need not be filed as part of a 
post-effective amendment to the registration state- 
ment. 
Proposed subparagraph (b)(4) states that if a registrant has 
in effect a declaration to register an indefinite number of 
shares, and if such registrant proposes to cease its separate 
operations pursuant to a dissolution, liquidation, merger or 
otherwise, the registrant would file the notice described in 
subparagraph (b) prior to the cessation of operations. In ad- 
dition to any other required information, the notice would 
describe the registrant's status relative to its proposal to 
cease operations and the notice would terminate the 
declaration described in subparagraph (a)(1) without the 
need for the filing of a separate post-effective amendment. 


It is intended that the notice would be effective immediately 
upon proper filing. Accordingly, proposed subparagraph 
(bO(5) states that such is the result, even though the notice 
is filed as a part of a post-effective amendment. However, 
the amendment itself would not be effective until specified 
by the Commission pursuant to Section 8(c) of the 
Securities Act. 


Proposed Rule 24f-2(c) 


Proposed Rule 24f2(c) provides that the registration fees to 
be paid pursuant to the rule would be by United States 
postal money order, certified bank check or cash, and that 
there would be no refund once the statement is filed. The 
proposed rule also specifies that the $2000.00 fee paid at 
the time of the filing of the declaration called for by sub- 
paragraph (a)(2) can not be credited against registration fees 
required to be paid pursuant to subparagraph (b)(3) so long 
as the declaration remains in effect, but provides that upon 
the express termination of the declaration or termination 
pursuant to subpararaph (b)(4) of the rule, the fee could be 
applied toward the payment of a fee called for in any final 
notice. Any amount in excess of the final payment will not 
be refunded 


PROPOSED AMENDMENT TO RULE 24f-1. 


One of the requirements of proposed Rule 24f-2 is that the 
noice to make the number of shares definite must be filed 
with an opinion of counsel with respect to the legality of the 
issuance of the securities which are the subject of the notice 
Rule 24f-1 presently does not contain any such requirement 
when securities are retroactively registered under that rule. 
Accordingly, to conform Rule 24f-1 with proposed Rule 24f- 
2, the Commission is proposing to amend the former rule to 
require a similar opinion of counsel. 


OTHER MATTERS 


It should be noted that any failure by an issuer to file the 
notice required by proposed Rule 24f-2(b)(1) may cast 
doubt on whether securities theretofore sold were properly 
registered. If securities are registered on an indefinite basis, 
and if the registration is not made definite as to the amount. 
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full compliance with the registration requirements of the 
Securities Act may be questioned. In particular, the full filing 
requirements of Sections 6(b) and (c) of the Securities Act 
may not have been met. 


It is also recognized that the proposed rule may be used in 
many instances in lieu of the procedure for retroactive 
registration of securities under Rule 24f-1. In order to obtain 
the views of interested persons on this matter, the Commis- 
sion also invites public comment on the desirability of retain- 
ing or repealing Rule 24f-1. 


* * * ” * 


The Commission hereby publishes for comment proposed 
Rule 24f-2 and an amendment to Rule 24f-1 pursuant to 
Section 24 of the Investment Company Act of 1940 and 
Sections 6(b), 7 and 19(a) of the Securities Act of 1933. 


All interested persons are invited to submit their views and 
comments on the foregoing proposals to George A. Fitzsim- 
mons, Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549 on or before September 15, 1976. 
All such communications will be available for public inspec- 
tion and should refer to File No. AS7-644. The test of 
proposed Rule 24f-2 and of the proposed amendment to 
Rule 24f-1 is attached hereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12579/July 6, 1976 


In the Matter of 


MIDWEST SECURITIES TRUST COMPANY 
120 South LaSalle Street 
Chicago, Illinois 60603 


(File No. SR-MSTC 75-2) 


ORDER APPROVING RULE CHANGE SUBMITTED BY THE 
MIDWEST SECURITIES TRUST COMPANY PROVIDING 
FOR THE ESTABLISHMENT OF A TRANSFER AGENT 
CUSTODIAN PROGRAM 


On October 30, 1975, the Midwest Securities Trust Com- 
pany (“MSTC’"), a wholly-owned subsidiary of the Midwest 
Stock Exchange, Inc., submitted a proposed rule change pur- 
suant to Rule 19b-4 under the Securities Exchange Act of 
1934 (the “‘Act’’) setting forth the procedures for its Transfer 
Agent Custodian Program (the “TAC Program’). The TAC 
Program permits the depository to retain a working supply of 


certificates only while depositing securities evidenced by the 
remaining certificates with the transfer agent bank to be 
held in custody in the form of a balance certificate registered 
in the name of MSTC’s nominee. In connection with the 
proposed rule change, MSTC requested that the Commis- 
sion continue its previous finding pursuant to paragraph (g) 
of Rules 8c-1 and 15c2-1 under the Act that the 
agreements, provisions and safeguards established by 
MSTC are adequate for the protection of investors. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, the rule change was published in the Federa/ 
Register (40 Fed. Reg. 52772, November 12, 1975), and 
the public was invited to submit comments until December 
3, 1975. Notice of the filing and an invitation for comments 
also appeared in Securities Exchange Act Release No. 34- 
11800, November 6, 1975. No letters of comment were 
received. 


In connection with its review of the submission, the Com- 
mission requested representations from MSTC concerning 
the operation of the TAC Program. The representations were 
made in a letter from MSTC dated July 2, 1976 which was 
incorporated in the MSTC submission and included in the 
public file. 


The Commission has reviewed the MSTC submission and 
finds that the agreements, provisions and safeguards es- 
tablished by MSTC are adequate for the protection of in- 
vestors. The Commission finds also that the proposed rule 
change is consistent with the requirements of the Act and 
the rules and regulations thereunder applicable to registered 
clearing agencies. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change contained in File 
No. SR-MSTC-75-2 be, and hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12590/July 2, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (‘Exchange Act’’) the termination of the temporary 
suspension of trading effective at midnight (EDT) on July 2, 
1976 of the securities of Government Employees Insurance 
Company, (“GEICO”), a casualty insurance corporation with 
principal executive offices located in Chevy Chase, 
Maryland. 


The Commission, in determining to not continue the suspen- 
sion in GEICO’s securities, has noted the recent publicity 
concerning GEICO with respect to the plan of the D.C. 
Superintendant of Insurance whereby assistance for GEICO 
is being sought from certain other insurance companies. To 
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date, the Commission has been informed that that plan has 
not been implemented and investors should avail 
themselves of all public information concerning GEICO’s 
status prior to making investment decisions with respect to 
the purchase and sale of GEICO’s securities. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12591/July 2, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
AMERICAN STOCK EXCHANGE 
File No. SR-Amex-76-16 


The American Stock Exchange. Inc. (“Amex’’) submitted on 
June 28, 1976 a proposed rule change under Rule 19b-4 to 
implement a revised procedure for the proportional reduc- 
tion of open orders on the occasion of a stock dividend or 
stock distribution and the application of such procedure to 
the reduction of the price limits of all open orders on the 
specialists book, including open orders to sell and open stop 
orders to buy, without any adjustments in the size of such 
orders. 


Publication of the submission is expected to be made in the 
Federal Register during the week of July 5. 1976. In order to 
assist the Commission to determine whether to approve the 
proposed rule change or institute proceedings to determine 
whether the proposed rule change should be disapproved, 
interested persons are invited to submit written data, views 
and arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. Persons 
desiring to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capitol Street. 
Washington, D. C. 20549. Reference should be made to File 
No. SR-Amex-76-16. 


Copies of the submission and of all written comments wil be 
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available for inspection at the Securities and Exchange Com- 
mission's Public Reference Room, 


at the principal office of the above-mentioned self-regulatory 
organization 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12592/July 2, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (“Exchange Act’) the single ten day suspension of ex- 
change and over-the-counter trading for the period com- 
mencing at 9:50 am. (EDT) on July 2, 1976 and ter- 
minating at midnight (EDT) on July 11, 1976 of the 
securities of Carex International, Inc. (““Carex’’) a Delaware 
corporation with principal executive offices located at Suite 
1001, 924 Westwood Boulevard, Los Angeles, CA 90024. 


The Commission ordered the suspension of trading in Car- 
ex's securities because of the lack of adequate and accurate 
public information regarding the company’s financial condi- 
tion and operaitions. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthemore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act. at 
the termination of the trading suspension no quotation may 
be entered unless they have strictly complied with all of the 
provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with said 
rule, he should not enter any quotation but immediately con- 
tact the staff of the Division of Enforcement in Washington, 
D.C. If any broker or dealer is uncertainas to what is required 
by Rule 15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time as he 
has familiarized himself with said rule and is certain that all 
of its provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said rule, the 
Commission will consider the need for prompt enforcement 
action 


If any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary 
in the public interest or for the protection of investors, he 
may petition the Commission that is not renew the suspen- 
sion. Such petition should be filed with the Commission in 


1100 L Street, N.W., , 
Washington, D. C. Copies of the filing will also be available ( 
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accordance with the procedure set forth in Securities Ex- 
change Act Release No. 12361 dated April 22, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12593 


Administrative Proceeding File No. 3-5026 
In the Matter of 


ALL-AMERICAN REALTY COMPANY, INC. 
(File No. 81-205) 


ORDER DENYING APPLICATION PURSUANT TO SECTION 
12(h) OF THE ACT 


The Securities and Exchange Commission has issued an 
order denying the application of All-American Realty Com- 
pany, Inc. (the Applicant’), a Pennsylvania corporation, un- 
der Section 12(h) of the Securities Exchange Act of 1934 
(1934 Act’’) for an exemption for the Applicant from the fil- 
ing requirements of Section 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the re- 
quest exemption would not have been consistent with the 
public interest or the protection of investors. 





SECURITIES AND EXCHANGE ACT OF 1934 
[Release No. 34-12594; File No. S7-631] 


REGULATION OF TRANSFER AGENTS 


Extension of Comment Period 


In Securities Exchange Act Release No. 12440 (May 12, 
1976), the Securities and exchange Commission (the ““Com- 
mission’) announced that it has under consideration 
proposals to adopt Section 17 CFR 240.17Ad-1, 
240.17Ad-2, 240.17Ad-3, 240.17Ad-4 and 240.17Ad-5 
under the Securities Exchange Act of 1934' pertaining to 
certificate turnaround time, reporting requirements related 
thereto, response time for confirmation requests and other 
inquiries and record-keeping requirements for all transfer 
agents registered with the Commission or the Federal bank 
regulatory agencies (/.e., the Comptroller of the Currency, 
the Board of Governors of the Federal Reserve System or 
the Federal Deposit Insurance Corporation). The Commis- 
sion invited all interested persons to submit comments on 
the proposed rules no later than July 2, 1976. 


Interested members of the public have requested additional 
time to respond to the Commission's solicitation of com- 
ments. Accordingly, the Commission has extended the 


period for public comment concerning the proposed rules 
until July 19, 1976 


Comments should be addressed to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 North 
Capitol Street. Washington, D. C. 20549. All comments 
received will be available for public inspection and should 
refer to File No. S7-631. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





"15 U.S.C. 78a, et. seq. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12595/July 2, 1976 


In the Matter of 


Proposed Rule Change by Pacific Stock Exchange Incor- 
porated 


(SR-PSE-76-9) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 1, 1976. the Pacific Stock Exchange Incorporated 
filed with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the ‘‘Act’’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of a proposed rule change. 


Statement of the Terms of Substance of the Proposed Rule 
Change 


The proposed rule change amends the provisions of Rule VI 
of the Pacific Stock Exchange Incorporated to reflect the 
adoption of the Uniform Net Capital Rule, and amplifies 
upon the conditions under which the Exchange may impose 
restrictions on the activities of its member organizations. In 
addition, the proposed rule change sets forth additional 
steps which the Exchange may require a member organiza- 
tion to take as appropriate corrective action for the con- 
ditions enumerated in the Rule. Further, the proposed rule 
change transposes the amended provisions of Rule XI! to 
Rule V. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 34-12495, (May 28, 1976)) and by 
publication in the Federal Register (41 F. R. 22898 (June 7, 
1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to the Pacific Stock Ex- 
change Incorporated, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 
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IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the above-mentioned proposed rule change 
be, and it hereby is approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12596/July 6, 1976 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PHLX- 76-13) 
ORDER APPROVING PROPOSED RULE CHANGE 


The Philadelphia Stock Exchange, Inc. submitted on June 1, 
1976 a proposed rule change under Rule 19b-4 to provide a 
procedure for routing combined option-underlying stock 
orders to the exchange floor. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12517, (June 4, 1976)) in the Federa/ 
Register (41 Fed. Reg. 23801, (June 11, 1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


Further, the Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the date 
of publication of notice of filing thereof. The Commission 
finds that accelerated approval is in the public interest and 
will enhance competition among exchanges. 


IT 1S THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change filed with the Com- 
mission on June 1, 1976, be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12597/July 6, 1976 


In the Matter of 


THE DEPOSITORY TRUST COMPANY 
New York, New York 


(SR-DTC-76-5) ee 


ORDER APPROVING PROPOSED RULE CHANGE SUB- 
MITTED BY THE DEPOSITORY TRUST COMPANY 
AMENDING CERTAIN OPERATING PROCEDURES TO 
PERMIT PARTICIPANTS TO DEPOSIT THE COUPON 
FORM OF CERTAIN ELIGIBLE INTERCHANGEABLE 4 
CORPORATE DEBT SECURITIES 


On May 21, 1976, The Depository Trust Company (“DTC”) 
submitted a proposed change to the Operating Procedures ~ 
of DTC pursuant to Rule 19b-4 under the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s) (the Act’). 

In accordance with Section 19(b) of the Act and Rule 19b-4 ¢ ®@ 
thereunder, the rule change was published in the Federa/ 

Register (41 Fed. Reg. 23001, May 8, 1976) and the public 

was invited to comment thereon. Notice of the filing and an 

invitation for comments also appeared in Securities Ex- 

change Act Release No. 12491 on May 28, 1976. No letters 

of comment were received. 


As described in Securities Exchange Act Release No. 1 
12491, the rule change permits DTC Participants to deposit 
at DTC the coupon form of certain DTC-eligible in- 
terchangeable corporate debt securities. The rule change is 
intended to encourage immobilization of corporate debt 
securities and to facilitate the inclusion of interchangeable N 
debt securities in the Continuous Net Settlement System. 


The Commission has reviewed the proposed rule change and 
finds that it is consistent with the requirements of the Act 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the rule change referenced above. be, and 
hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary ' } 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12598/July 7, 1976 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19602/July 7, 1976 } 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9343/July 7, 1976 


PROPOSED AMENDMENTS TO RULE 14a-8 UNDER THE 
SECURITIES EXCHANGE ACT OF 1934 RELATING TO 
PROPOSALS BY SECURITY HOLDERS (S7-643). 


(Comment Period Expires September 7, 1976) 


The Commission today invited public comment on proposed 
amendments to Rule 14a-8 under Section 14(a) of the 
Securities Exchange Act of 1934 (‘Exchange Act’’).' Rule 
14a-8 is the provision in the Commission's proxy rules 
which sets forth the requirements applicable to proposals 
submitted by security holders for inclusion in the proxy 
soliciting materials of issuers. The proxy rules are 
promulgated under the Exchange Act but also are applicable 
to the solicitation of proxies under the Public Utility Holding 
Company Act of 1935 and the Investment Company Act of 
1940. 


The amendments are being proposed because of the Com- 
mission's belief that they will assist both issuers and their 
security holders in understanding Rule 14a-8 and complying 
with its requirements. The proposed amendments, which 
among other things would clarify the requirements 
applicable to both proponents of shareholder proposals and 
managements, are discussed below in the order in which 
they appear in the rule. 


Procedural Requirements for Proponents - Rule 14a-8(a) 


Paragraph (a) of the existing rule is concerned primarily with 
the procedural requirements that must be satisfied by 
proponents. In its amended form, the paragraph would con- 
tain four subparagraphs, each dealing with a specific 
procedural requirement, as discussed below. 


(1) Eligiblity. Under the existing rule a proponent must be a 
“security holder entitled to vote at a meeting of security 
holders” in order to be eligible to have his proposal included 
in the issuer's proxy materials. This basic standard of 
eligibility would be retained in subparagraph (a)(1) of the 
amended rule. Provisions would be added, however, to make 
clear three interpretations of the existing rule which 
heretofore have not been specifically stated therein: 


(a) A proposal may be submitted not only by a record 
owner of a security of the issuer, but also by a 
beneficial owner as well.2 However, if a proponent 
claims to have a beneficial ownership interest, he 
must be prepared to document that interest within 10 
business days after receiving a request for appropriate 
documentation from the management. 


(b) The security owned by the proponent must be one 
which would enable him to vote on his proposal at the 
meeting of security holders. Thus, under this provision 
a proponent could not submit a proposal that goes 
beyond the scope of his voting rights. For example, a 
proponent who owned a security that could be voted 
on the election of some of the issuer's directors but on 
no other matters, could not submit a proposal relating 
to the issuer's business activities, since he would not 
be able to vote on it personally. 


(c) A proponent must own a voting security at the time 
he submits a proposal, and he must continue to own 
that security through the date on which the meeting is 


held. In this regard, the amended rule also would 
provide that in the event the management included a 
proponent’s proposal in its proxy materials for a par- 
ticular meeting and the proponent failed to comply 
with the requirement that he continuously own his 
security through the meeting date, the management 
could then exclude from its proxy materials for any 
meeting held in the following two calendar years any 
proposals submitted by that proponent. The purpose 
of this latter provision is to assure that the proponent 
will maintain an investment interest in the issuer 
through the meeting date. 


(2) Notice. The existing rule states that the proponent must 
accompany his proposal with “notice of his intention to pre- 
sent the proposal for action at the meeting.” The Commis- 
sion believes the notice requirement serves a useful purpose 
in that it provides some degree of assurance that the 
proponent's proposal will indeed be presented for action at 
the meeting. Accordingly, the Commission proposes to re- 
tain the notice requirement in substantially the same form in 
which it now exists. 


Notwithstanding the above, the Commission recognizes that 
many proponents are unaware of the notice requirement 
when they submit their proposals and consequently do not 
comply with it at that time. As a result, the Commission 
proposes in subparagraph (a)(2) of the rule to permit a 
proponent who is unaware of the notice requirement at the 
time of submission to furnish the requisite notice within a 
reasonable time after being made aware of the requirement 
by the management. 


Subparagraph (a)(2) also would make clear that a proponent 
who furnishes the requisite notice in good faith but subse- 
quently determines that he will be unable to appear at the 
meeting, may arrange to have another security holder of the 
issuer present his proposal on his behalf at the meeting. This 
proposed revision is in accord with existing practice and is 
intended, again, to provide some assurance that a 
proponent’s proposal will indeed be presented for action at 
the meeting. 


Finally, the Commission proposes to add a sentence at the 
end of subparagraph (a)(2) which will have essentially the 
same effect as subparagraph (c)(3) of the existing rule. That 
is, the proposed sentence provides that in the event the 
proponent or his proxy fails without good cause to present 
his proposal at the meeting, the management need not in- 
clude any proposals submitted by the proponent in its proxy 
materials for any meeting held in the following two calendar 
years. This provision is in keeping with the overall purpose of 
the notice requirement, which is to avoid putting the issuer 
and its security holders to considerable expense for no valid 
purpose. 


(3) Timeliness. Under the existing rule, a proposal to be 
presented at an annual meeting must be received by the 
management no later than 70 days in advance of the an- 
niversary of the mailing date for the previous year’s proxy 
materials. Proposals submitted for other meetings must be 
received a reasonable time in advance of the mailing date. 
The Commission proposes to extend the timeliness deadline 
for annual meetings from 70 to 90 days and to leave un- 
changed the requirement for other meetings. The 20-day ad- 
vance in the deadline for annual meetings is being proposed 
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in conjunction with a similar 20-day advance in the deadline 
date under paragraph (d) of the rule for the filing by 
managements of the reasons why they believe specific 
proposals may properly be excluded from their proxy 
materials. Currently, paragraph (d) requires that the manage- 
ment file such reasons, as well as any related materials, at 
least 30 days prior to the filing of its preliminary proxy 
materials, unless the Commission permits them to be filed 
within a shorter period. 


The two changes are being proposed because of the Com- 
mission's belief that they would benefit both managements 
and proponents. With respect to managements, the Com- 
mission believes that advancing the filing requirement under 
paragraph (d) from 30 to 50 days largely would eliminate 
the disruptions in the printing schedules for their proxy 
materials that occasionally have resulted under the existing 
30-day filing requirement. Such disruptions generally have 
occurred when the staff of the Commission was unable, due 
to its workload, to express within the 30-day period its infor- 
mal enforcement views on the management's reasons for 
omitting a proposal. Although there is no requirement that 
managements adhere to the staff's comments, the Commis- 
sion is aware that most managements are interested in 
those comments and will delay their printing schedules, if 
necessary, in order to consider them. Based on past ex- 
perience, the Commission believes the additional 20 days 
proposed above would eliminate almost all such delays. 


Insofar as proponents are concerned, the Commission is 
aware that advancing the deadline for submitting proposals 
from 70 to 90 days may be inconvenient to some. However, 
it believes that the inconvenience will be minimal, and is 
outweighed by the fact that the new timeliness deadlines 
would provide an additional 20 days for proponents to ex- 
plore all possible alternatives in connection with a 
management's intention to omit their proposals. One of 
these alternatives is to institute an action in a U:S. District 
Court to compel the management to include the proposals in 
the issuer’s proxy materials, and the change in the timeliness 
deadlines will provide an additional 20 days to prepare for, 
and institute such a suit. 


The Commission also proposes to make certain minor 
revisions to the Note in the existing rule which suggests that 
proponents submit their proposals by Certified Mail - Return 
Receipt Requested. Aithough the proposed revisions would 
clarify the Note, they would not alter its substance. 


(4) Number and Length of Proposals. The existing rule does 
not contain any limitation on either the number of proposals 
which a proponent may submit to an issuer or the length of 
such proposals. The Commission, however, has noted that in 
recent years several proponents have exceeded the bounds 
of reasonableness either by submitting excessive numbers of 
proposals to issuers (one proponent submitted 21 proposals 
to an issuer, and many have submitted 10 or more) or by 
submitting proposals that are extreme in their length (there 
have been two occasions in which proposals exceeding 3,- 
000 words in length have been submitted). The Commission 
is concerned about such practices not only because they 
appear to be an unreasonable exercise of the right to submit 
proposals, but also because they tend to obscure other 
material matters in the proxy statements of issuers, thereby 
reducing the effectiveness of such documents. In light of 
these concerns, the Commission proposes to add a new sub- 
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paragraph (a)(4) to the rule which would limit a proponent to 
a maximum of two proposals of not more than 300 words 
each to an issuer. 


The Commission believes that the above limitations are 
reasonable and would serve the interests of security holders. 
Moreover, it appears that they would not adversely affect 
the vast majority of proponents. In arriving at this view, the 
Commission has examined data compiled on those 
proposals during the past three fiscal years that were ob- 
jected to by managements pursuant to paragraph (d) of Rule 
14a-8. This data indicates that approximately 83% of the 
time, a proponent submitted no more than two proposals to 
an issuer. The data also indicates that approximately 86% of 
the proposals at issue were 300 words or less in length. In 
light of this information, as well as the concerns expressed 
above, the Commission believes the limitations proposed in 
subparagraph (a)(4) would constitute reasonable and ap- 
propriate restraints on the right to submit proposals. 


Subparagraph (a)(4) also would provide that in those in- 
stances in which a proponent fails to comply with either of 
the above requirements or with the 200-word limit on 
statements in support of a proposal, the management shall 
so notify the proponent and provide him with a reasonable 
time to reduce the items submitted by him to the limits set 
forth in the rule. This provision is being proposed in the in- 
terest of fairness because the Commission recognizes that 
many proponents, due to lack of awareness of the proposed 
limitations, may inadvertently exceed them at the time they 
submit their proposals. 


Supporting Statements for Proposals - Rule 14a-8(b) 


Paragraph (b) of the current rule deals with statements that 
may be submitted by proponents in support of their 
proposals. The Commission proposes to make only two 
changes in that paragraph, neither of which is substantive in 
nature. 


The first change is the deletion of the following sentence 
now contained in the existing paragraph: 


Any statements in the text of a proposal, such as a 
preamble or “whereas” clauses, which are in effect 
arguments in support of the proposal, shall be deemed 
part of the supporting statement and subject to the 
200-word limitation thereon. 


The above sentence was intended to curtail the tendency of 
proponents to evade the 200-word limitation on supporting 
statements by submitting lengthy proposals which con- 
tained supporting argumentation within the text of the 
proposals themselves. However, since the Commission now 
proposes to place a limit on the length of proposals that 
would encompass any introductory preambles or ‘whereas’ 
clauses, there no longer seems to be any need to police the 
length of supporting statements in the manner envisioned by 
the above sentence. 


The second change relates to the last two sentences of the 
current paragraph. These sentences, which provide that the 
proponent shall furnish his supporting statement to the 
management at the time the proposal is furnished, and that 
neither the management nor the issuer shall be responsible 
for such statement, often are overlooked by the proponents. 











; 
} 4 


Accordingly, in order to highlight them, they have been com- 
bined into a single sentence and repositioned in the 
paragraph. 


Substantive Bases for Omission of Proposals - Rule 1 4a-8(c) 


Paragraph (c) of the current rule sets forth various grounds 
for excluding a proposal from an issuer’s proxy materials. 
Most of these grounds for omission are substantive in nature 
and have been retained in some form in the revised 
paragraph. In addition, the Commission proposes to include 
in the paragraph several other bases for omitting proposals. 
Many of these additional grounds for omission, however, are 
not new, since they reasonably may have been implied from 
the existing rule. 


In its amended form, paragraph (c) would contain 13 
separate grounds for omitting a proposal. Each of these 
grounds is discussed below in the order in which it appears 
in the revised paragraph. 


(1) State Law. Subparagraph (c)(1) of the current rule 
presently allows the management to omit a proposal “If the 
proposal as submitted is, under the laws of the issuer's 
domicile, not a proper subject for action by security holders.” 
This provision is based on the theory that no purpose is serv- 
ed by including in an issuer's proxy materials proposals 
which the issuer's security holders cannot properly act upon. 


Although the Commission intends to retain subparagraph 
(c)(1) in essentially its present form, it proposes to omit 
therefrom the words “as submitted.’’ The deletion of these 
two words will make clear the Commission's belief that a 
proponent is not bound by the original text of this proposal 
under this provision, but may revise the proposal in those in- 
stances in which a non-substantive change (such as a 
change in form) will bring it into compliance with the 
applicable state law. 


The change proposed above is in accord with the long- 
standing interpretative view of the Commission and its staff 
under subparagraph (c)(1). In this regard, it is the Com- 
mission’s understanding that the laws of most states do not, 
for the most part, explicitly indicate those matters which are 
proper for security holders to act upon, but instead provide 
only that ‘the business and affairs of every corporation 
organized under this law shall be managed by its board of 
directors,’ or words to that effect. Under such a statute, the 
board may be considered to have exclusive discretion in cor- 
porate matters, absent a specific provision to the contrary in 
the statute itself, or the corporation’s charter or by-laws. Ac- 
cordingly, proposals by security holders that mandate or 
direct the board to take certain action may constitute an un- 
lawful intrusion on the board's discretionary authority under 
the typical statute. On the other hand, however, proposals 
that merely recommend or request that the board take cer- 
tain action would not appear to be contrary to the typical 
state statute, since such proposals are merely advisory in 
nature and would not be binding on the board even if 
adopted by a majority of the security holders. 


In recognition of the foregoing, the Commission proposes to 
add a Note to subparagraph (c)(1) of the rule alerting 
proponents to the fact that the propriety of their proposals 
under the applicable state law may depend upon the form in 
which the proposal appears. Thus, the Note states that “A 


proposal that may be improper under the applicable state 
law when framed as a mandate or directive, may be proper 
when framed as a recommendation or request.” By so aler- 
ting proponents, the Commission believes there no longer 
will be a need to refer to the form of proposals in any other 
provision of Rule 14a-8. Accordingly, all such references, in- 
cluding those contained in subparagraphs (c)(2)(ii) and (c)(5) 
of the present rule, have been omitted from the revised rule. 


(2) Federal Law. The Commission proposes to formalize in 
paragraph (c)(2) of the revised rule a view that its staff has 
expressed informally on numerous occasions in the past. 
That is, a proposal by a security holder that would, if im- 
plemented, be violative of a federal law of the United States 
may properly be excluded from an issuer's proxy materials. 
Although this restriction on proposals reasonably may be 
implied from subparagraph (c)(1) of the present rule, since 
both federal and state law are applicable in an issuer's 
domicile, the Commission proposes to remove all doubt in 
this area by promulgating a separate exclusionary provision 
for proposals that violate U.S. laws. 


(3) Proxy Rules and Regulations. The Commission is aware 
that on many occasions in the past proponents have sub- 
mitted proposals and/or supporting statements that con- 
travene one or more of its proxy rules and regulations. Most 
often, this situation has occurred when proponents have 
submitted items that contain false or misleading statements. 
Statements of that nature are prohibited from inclusion in 
proxy soliciting materials by Rule 14a-9 of the proxy rules. 
Other rules that occasionally have been violated are Rule 
14a-4 concerning the form of an issuer's proxy card, and 
Rule 14a-11 relating to contests for the election of directors. 


In light of the foregoing, the Commission proposes to add a 
new subparagraph (c)(3) to Rule 14a-8 expressly providing 
that a proposal or supporting statement may not be contrary 
to any of the Commission's proxy rules and regulations, in- 
cluding Rule 14a-9. This provision, if adopted, would simply 
formalize a ground for omission that the Commission 
believes is inherent in the existing rule. 


(4) Persona/ Claim or Grievance. Subparagraph (c)(2)(i) of 
the current rule allows a proposal to be excluded from an 
issuer's proxy materials if it “relates to the enforcement of a 
personal claim or the redress of a personal grievance against 
the issuer, its management, or any other person.”” Because 
the Commission does not believe an issuer's proxy material: 
are a proper forum for airing personal claims or grievances, it 
intends to retain this provision in its present form in sub- 
paragraph (c)(4) of the revised rule. 


(5) Insignificant Matters. Subparagraph (c)(2)(ii) of the ex- 
isting rule permits an issuer to omit a proposal if it “consists 
of a recommendation, request or mandate that action be 
taken with respect to any matter, including a general 
economic, political, racial, religious, social or similar cause, 
that is not significantly related to the business of the 
issuer. . ." The Commission proposes to retain the substance 
of this provision in subparagraph (c)(5) of the revised rule. 
However, the reference in the existing rule to the form in 
which proposals appear and the illustrative reference to 
various general causes have been deleted on the ground 
they are superflous and unnecessary. Accordingly, the provi- 
sion, aS proposed to be amended, simply states that a 
proposal may be omitted if it “deals with a matter that is not 


SEC DOCKET/1033 








significantly related to the issuer's business.” 


A number of persons have expressed the view that the Com- 
mission should revise the rule to allow the omission of a 
proposal whenever the matter involved therein does not 
bear a significant economic relation to the issuer's business. 
The Commission, however, does not believe that the inser- 
tion of the word “economic” is appropriate at this time. Its 
view is based on the fact that there are many instances in 
which the matter involved in a proposal is significant to an 
issuer's business, even though such significance may not be 
apparent from an economic viewpoint. For example, 
proposals dealing with cumulative voting rights or the 
ratification of auditors may not be economically significant 
to an issuer's business, but they nevertheless have a 
significance to security holders that would preclude their be- 
ing omitted under this provision. 


Notwithstanding the foregoing, the Commission recognizes 
that there are circumstances in which economic data may 
indicate a valid basis for omitting a proposal under this 
provision. The Commission wishes to emphasize, however, 
that the significance of a particular matter to an issuer's pre- 
sent or prospective business depends upon that issuer's in- 
dividual circumstances, and that there is no specific quan- 
titative standard that is applicable in all instances. Moreover, 
the burden is on the issuer to demonstrate that this provi- 
sion, or any other provision of Rule 14a-8 for that matter, 
may properly be relied upon to omit a particular proposal. 


(6) Matters Beyond Issuer's Power. Subparagraph (c)(6) of 
the proposed amended rule provides that a proposal may be 
omitted from an issuer's proxy materials if it deals with a 
matter that is “beyond the issuer’s power to effectuate.” 
This provision is derived from that part of subparagraph 
(c)(2)(ii) of the current rule and the Note thereto that allow a 
proposal to be omitted if it deals with a matter that is not 
within the control of the issuer. In terms of scope and effect, 
the provision is unchanged from the current rule and Note. 
However, since the Note does nothing more than define the 
term used in the subparagraph, it has been incorporated into 
the subparagraph itself. 


(7) Routine Matters. Subparagraph (c)(5) of the existing rule 
permits an issuer to omit a proposal from its proxy materials 
if the proposal ‘consists of a recommendation or request 
that the management take action with respect to a matter 
relating to the conduct of the ordinary business operations of 
the issuer.” This provision frequently has been relied upon by 
issuers to exclude proposals that involve matters of con- 
siderable importance to the issuer and its security holders. 
As a result. the Commission is concerned that it may not be 
operating completely in accord with the purposes for which 
Section 14(a) of the Exchange Act was enacted. That Sec- 
tion, which provides the statutory authority for the Com- 
mission's proxy rules and regulations, of which Rule 14a-8 is 
a part, was enacted to promote corporate suffrage and to 
limit those situations in which public corporations are con- 
trolled by a small number of persons. As the Court of 
Appeals for the D.C. Circuit pointed out, the overriding pur- 
pose of Section 14(a) ‘is to assure to corporate shareholders 
the ability to exercise their right - some would say their duty 
- to control the important decisions which affect them in 
their capacity as stockholders and owners of the cor- 
poration.’ 


In light of the above considerations, the Commission 
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proposes to delete subparagraph (c)(5) and replace it with a 
new subparagraph (c)(7). The new subparagraph would per- 
mit the omission of a proposal only if it deals with a ‘routine, 
day-to-day matter relating to the conduct of the ordinary 
business operations of the issuer.” Because matters of the 
type described in the new provision generally are of little in- 
terest or importance to most security holders, the Commis- 
sion believes it is appropriate to retain an exclusionary provi- 
sion for proposals dealing with them. The proposed new 
subparagraph, however, could not be relied upon to exclude 
proposals involving important business matters, 
notwithstanding the fact that such matters generally would 
relate to the conduct of the issuer’s ordinary business 
operations. 


With respect to the standard which would be used to dis- 
tinguish between routine and important matters for pur- 
poses of the new proposed subparagraph, the Commission 
suggests that following for consideration and comment: Will 
it be necessary for the board of directors (or other governing 
body of the issuer, such as the board of trustees) to act on 
the matter involved in the proposal? Under the proposed 
standard, mundane matters that would be handled by 
management personnel without referral to the board of 
directors generally would be excludable under this provision, 
but matters that would require action by the board would 
not be. 


Alternate to Proposed Subparagraphs (c)(5) and (c}(7) 


In connection with proposed subparagraphs (c)(5) and (c)(7), 
the Commission also wishes to elicit comments on the 
following questions: (1) whether it would be more beneficial 
to issuers and security holders not to adopt either or both of 
these proposed subparagraphs, or (2) whether it would be 
more beneficial to replace or supplement them with a provi- 
sion which would allow the omission of a proposal if it 


deals with a matter that the governing body of the 
issuer (such as the Board of Directors) is not required 
to act upon pursuant to the applicable State law or the 
issuer's governing instruments (such as the Charter or 
By-Laws). 


The proposed alternate standard described above is being 
put forth for comment because the Commission recognizes 
that proposed subparagraphs (c)(5) and (c)(7) may create in- 
terpretative difficulties that might not arise under the 
proposed alternative provision. 


(8)Elections to Office. The last sentence of paragraph (a) of 
the existing rule states that Rule 14a-8 does not apply to 
elections to office or to counter proposals to matters to be 
submitted by the management. Both of the grounds for 
omission mentioned in that sentence are substantive in 
nature, and the Commission believes they more properly 
belong in paragraph (c) of the rule, which contains all of the 
substantive grounds for omitting stockholder proposals. Ac- 
cordingly, they have been restated in proposed sub- 
paragraphs (c)(8) and (c)(9) of the amended rule. 


Subparagraph (c)(8) states simply that a proposal can be 
omitted if it “relates to a corporate, political or other election 
to office.’” The words ‘‘corporate, political or other. . .’’ have 
been added to make clear that the proposed subparagraph 
would apply to a proposal relating to any type of election to 
office. Notwithstanding its applicability to any election to of- 
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fice, the principal purpose of the provision is to make clear, 
with respect to corporate elections, that Rule 14a-8 is not 
the proper means for conducting campaigns or effecting 
reforms in elections of that nature, since other proxy rules, 
including Rule 14a-11, are applicable thereto. 


(9) Counter Proposals. As noted above, subparagraph (c)(9) 
of the revised rule would merely restate a ground for omis- 
sion already set forth in the existing rule. That is, a proposal 
that is counter to a proposal to be presented by the manage- 
ment may be omitted from an issuer’s proxy materials. 


(10) Moot Proposals. The Commission proposes to set forth 
in subparagraph (c)(10) of the amended rule a ground for 
omission that has been implied in the existing rule but not 
specifically stated therein. The new subparagraph would 
provide that a proposal which has been rendered moot by 
the actions of the management may be omitted from the 
issuer's proxy materials. This provision is designed to avoid 
the possibility of shareholders having to consider matters 
which already have been favorably acted upon by the 
management and would be applicable, for instance, 
whenever the management agrees prior to a meeting of 
security holders to implement a proponent’s proposal in its 
entirety. 


(11) Similar Proposals in Current Year. As with sub- 
paragraph (c)(10) above, subparagraph (c)(11) would for- 
malize a ground for ommission that is not mentioned in the 
current rule but reasonably has been implied therefrom. 
Specifically, the new subparagraph would provide that the 
management may omit a proposal that is substantially 
duplicative of a proposal previously submitted by another 
proponent which the management intends to include in its 
proxy materials. The purpose of the provision is to eliminate 
the possibility of shareholders having to consider two or 
more subtantially identical proposals submitted to an issuer 
by proponents acting independently of each other. 


(12) Similar Proposals in Prior Year. With one exception, 
subparagraph (c)(12) of the proposed rule is identical to sub- 
paragraph (c)(4) of the existing rule. The exception is set 
forth in the first two lines of the new provision, and it 
amounts to a change in the standard for applying this 
ground for omissicn. 


Subparagraph (c)(4) presently states that a proposal sub- 
mitted by a security holder may be omitted from an issuer's 
proxy soliciting materials if it is “substantially the same” as a 
prior shareholder proposal that failed on its most recent sub- 
mission to receive a specified minimum percentage of the 
total votes cast. The purpose of the provision is to prevent 
matters of little interest from consistently being placed 
before an issuer’s security holders. The Commission has 
observed that in recent years the provision has been effec- 
tively circumvented by some proponents who have been 
able to present essentially the same subject matter to a 
company’s security holders in successive years, even though 
their prior proposals on the matter failed to receive the 
minimum percentage of votes specified in the rule. This eva- 
tion of the rule has been accomplished by recasting the form 
of the proposal, expanding its coverage, or otherwise chang- 
ing its language in a manner that precludes one from saying 
that it is “substantially the same” as the prior proposal. 


In recognition of the foregoing, and in order to prevent 


further frustration of the intent of the provision discussed 
above, the Commission proposes to revise the rule to permit 
the omission of a proposal if it “deals with substantially the 
same subject matter as a proposal previously submitted to 
security holders...’ The Commission believes the proposed 
change would effectively limit the scope of shareholder 
propsals submitted under Rule 14a-8 to those matters that 
either have not been acted upon by an issuer's security 
holders within the period specified in the rule, or, if acted up- 
on, have evoked a significant shareholder vote during that 
period. 


It should be noted that the proposed change would permit a 
proposal to be omitted even if only part of it dealt with the 
same subject matter as a prior proposal. Accordingly, should 
the proposed new subparagraph eventually be adopted by 
the Commission, it would be incumbent upon proponents to 
delete from their proposals any material dealing with sub- 
stantially the same subject matter as a prior proposal that 
failed to receive the minimum percentage of votes specified 
in this provision. 


(13) Specific Dividend Amounts. \n subparagraph (c)(13) 
of the revised rule, the Commission proposes to permit 
issuers to omit from their proxy materials any proposals 
relating to ‘‘specific amounts of cash or stock dividends.” 
Under Rule 14a-8 as it now exists, almost all dividend 
proposals are excludable either on the ground that they are 
contrary to the applicable state law, or on the ground that 
they relate to the conduct of the issuer’s ordinary business 
operations. (The latter result is based on the fact that the 
management, as an ordinary business matter, determines 
not only whether any dividends should be paid, but also the 
amount of such dividends). 


Because the Commission already has proposed herein to 
narrow considerably the “ordinary business” test of sub- 
paragraph (c)(5) of the current rule (see the discussion of 
proposed subparagraph (c)(7) relating to ‘routine matters’), 
it appears likely that many dividend proposals no longer 
would be excludable under that standard. The Commission 
does not believe this would be an unwelcome result, in- 
asmuch as dividend matters, including an issuer's dividend 
policy, are extremely important to most security holders, It 
recognizes, however, that unless some restrictions are plac- 
ed on the types of dividend proposals that are submitted, 
issuers could be inundated with numerous proposals of a 
conflicting nature on such matters. For instance, the 
possibility would exist that several proponents independent- 
ly would submit to an issuer proposals asking that differing 
amounts of dividends be paid. Accordingly, in order to pre- 
vent security holders from being burdened with a multitude 
of conflicting dividend proposals, the Commission is propos- 
ing subparagraph (c)(13) in the form described above. 


In arriving at the foregoing position on dividend proposals, 
the Commission has given consideration to the view ad- 
vanced by some managements that dividend matters are not 
appropriate for discussion by security holders. This view is 
based on the fact that decisions on dividends traditionally 
have been within the exclusive province of the board of 
directors under most state laws, and the fact that individual 
directors can be held personally liable under many state laws 
if they pay dividends in excess of accumulated earnings. The 
Commission, however, it not persuaded that these reasons 
provide a valid basis for excluding all dividend proposals. In 
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this regard, it is noted that mandatory dividend proposals 
would continue to be excludable under subparagraph (c)(1) 
of the revised rule, to the extent that they would intrude on 
the board's exclusive discretionary authority under the 
applicable state law to make decisions on dividends. But to 
the extent that such proposals were advisory in nature, and 
therefore non-binding on the board even if adopted, the 
Commission is unable to agree that proponents should be 
denied the opportunity to present them, within the limits of 
this provision, to their fellow security holders for considera- 
tion. 


Procedural Requirements for Managements - Rule 14a-8(d) 


Paragraph (d) of the existing rule deals with the procedural 
requirements applicable to managements who intend to 
omit stockholder proposals from their proxy materials. The 
Commission proposes to make the following changes in that 
paragraph: 


(1) It proposes to insert the words “for any reason” in 
the forepart of the paragraph to make clear that the 
notification and filing requirements of paragraph (d) 
are applicable “Whenever the management assets, for 
any reason,... that it may omit a proposal and/or 
supporting statement from its proxy materials. The 
purpose of the proposed revision is to dispel the 
errorneous belief of some managements that they 
need not comply with the requirements of paragraph 
(d) when a proposal is clearly excludable for a 
procedural reason (e.g., timeliness). 


(2) The Commission proposes to advance the 
deadline for managements to submit materials under 
paragraph (d) from 30 days in advance of the date on 
which their preliminary proxy materials will be filed to 
50 days prior to such date. As previously noted in the 
discussion of proposed subparagraph (a)(3) relating to 
the timeliness requirements for proponents, this 
change is being proposed in conjunction with a cor- 
responding 20-day advance in the deadline date for 
the submission of proposals by proponents. 


(3) It proposes to revise the paragraph to state that 
the materials required by paragraph (d) must be sub- 
mitted not later than 50 days in advance of the filing 
date for the issuer's preliminary proxy materials, ‘‘or 
such shorter period prior to such date as the Commis- 
sion or its staff may permit...” The addition of the 
words “or its staff’ would make clear that the staff 
may act on a request for a waiver of the 50-day filing 
requirement without the necessity for referring the 
request to the full Commission 


(4) The Commission proposes to require that five 
copies (rather than one, as at present) of ali materials 
required by the paragraph be filed with it. The ad- 
ditional copies are needed to fulfill tine public 
availability requirements applicable to such materials 
and to provide the Commission's staff with an ade- 
quate number of copies for working purposes and for 
its files. 


Text of Proposed Revised Rule 14a-8 
Rule 14a-8 is proposed to be revised to read as follows: 
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Rule 14a-8. Proposals of Security Holders. 


(a) If any security holder of an issuer notifies the 
management of the issuer of his intention to present a 
proposal for action at a forthcoming meeting of the 
issuer's security holders, the management shall set 
forth the proposal in its proxy statement and identify it 
in its form of proxy and provide means by which 
security holders can make the specification required 
by Rule 14a-4(b). Notwithstanding the foregoing, the 
management shall not be required to include the 
proposal in its proxy statement or form of proxy unless 
the security holder (hereinafter, the ‘‘proponent’’) has 
complied with the requirements of this paragraph and 
paragraphs (b) and (c) hereof: 


(1) Eligibility. At the time he submits the proposal, 
the proponent shall be a record or beneficial owner of 
a security entitled to be voted at the meeting on his 
proposal, and he shall continue to own such security 
through the date on which the meeting is held. If the 
management requests documentary support for a 
proponent’s claim that he is a beneficial owner of a 
voting security of the issuer, the proponent shall fur- 
nish appropriate documentation within 10 business 
days after receiving the request. In the event the 
management includes the proponent's proposal in its 
proxy soliciting materials for the meeting and the 
proponent fails to comply with the requirement that he 
continuously be a voting security holder through the 
meeting date, the management shall not be required 
to include any proposals submitted by the proponent 
in its proxy soliciting materials for any meeting held in 
the following two calendar years. 


(2) Notice. The proponent shall notify the manage- 
ment in writing of his intention to appear personally at 
the meeting to present his proposal for action. The 
proponent shall furnish the requisite notice at the time 
he submits the proposal, except that if he was un- 
aware of the notice requirement at that time. he shall 
comply with it within a reasonable time after being in- 
formed of it by the management. If the proponent, 
after furnishing in good faith the notice required by 
this provision, subsequently determines that he will be 
unable to appear personally at the meeting, he shall 
arrange to have another security holder of the issuer 
present his proposal on his behalf at the meeting. In 
the event the proponent or his proxy fails, without 
good cause, to present the proposal for action at the 
meeting, the management shall not be required to in- 
clude any proposals submitted by the proponent in its 
proxy soliciting materials for any meeting held in the 
following two calendar years. 


(3) Timeliness. The proponent shall submit his 
proposal sufficiently far in advance of the meeting so 
that it is received by the management within the 
following time periods: 


(i) Annual Meetings. A proposal to be presented at 
an annual meeting shall be received by the manage- 
ment at the issuer's principal executive offices not less 
than 90 days in advance of a date corresponding to 
the date set forth on the management's proxy state- 
ment released to security holders in connection with 
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the last annual meeting of security holders, except 
that if the date of the annual meeting has been chang- 
ed as a result of a change in the fiscal year, a proposal 
shall be received by the management a reasonable 
time before the solicitation is made. 


(ii) Other Meetings. A proposal to be presented at 
any meeting other than an annual meeting shall be 
received a reasonable time before the solicitation is 
made. 


NOTE. In order to curtail controversy as to the date 
on which a proposal was received by the manage- 
ment, it is suggested that proponents submit their 
proposals by Certified Mail-Return Receipt Requested. 


(4) Number and Length of Proposals. The proponent 
may submit a maximum of two proposals of not more 
than 300 words each for inclusion in the 
management's proxy materials for a meeting of securi- 
ty holders. If the proponent fails to comply with either 
of these requirements, or if he fails to comply with the 
200-word limit on supporting statements mentioned 
in paragraph (b), he shall be provided the opportunity 
by the management to reduce, within a reasonable 
time, the items submitted by him to the limits required 
by this rule. 


(b) If the management opposes any proposal received 
from a proponent, it shall also, at the request of the 
proponent, include in its proxy statement of statement 
of the proponent of not more than 200 words in sup- 
port of the proposal, which statement shall not include 
the name and address of the proponent. The state- 
ment and request of the proponent shall be furnished 
to the management at the time that the proposal is 
furnished, and neither the management nor the issuer 
shall be responsible for such statement. The proxy 
statement shall also include either the name and ad- 
dress of the proponent or a statement that such infor- 
mation will be furnished by the issuer or by the Com- 
mission to any person, orally or in writing as re- 
quested, promptly upon the receipt of any oral or 
written request therefor. If the name and address of 
the proponent are omitted from the proxy statement, 
they shall be furnished to the Commission at the time 
of filing the management's preliminary proxy material 
pursuant to Rule 14a-6(a). 


(c) The management may omit a proposal and any 
statement in support thereof from its proxy statement 
and form of proxy under any of the following cir- 
cumstances: 


(1) If the proposal is, under the laws of the issuer's 
domicile, not a proper subject for action by security 
holders. 


NOTE. A proposal that may be improper under the 
applicable state law when framed as a mandate or 
directive, may be proper when framed as a recommen- 
dation or request. 


(2) If the proposal is contrary to a federal law of the 
United States; 


(3) If the proposal or the supporting statement is con- 


trary to any of the Commission's proxy rules and 
regulations, including Rule 14a-9, which prohibits 
false or misleading statements in proxy soliciting 
materials; 


(4) If the proposal relates to the enforcement of a per- 
sonal claim or the redress of a personal grievance 
against the issuer, its management, or any other per- 
son; 


(5) If the proposal deals with a matter that is not 
significantly related to the issuer’s business; 


(6) If the proposal deals with a matter that is beyond 
the issuer's power to effectuate: 


(7) If the proposal deals with a routine, day-to-day 
matter relating to the conduct of the ordinary business 
operations of the issuer; 


(8) If the proposal relates to a corporate, political or 
other election to office; 


(9) If the proposal is counter to a proposal to be sub- 
mitted by the management at the meeting; 


(10) If the proposal has been rendered moot by the 
actions of the management: 


(11) If the proposal is substantially duplicative of a 
proposal previously submitted to the management by 
another proponent, which proposal will be included in 
the management's proxy material for the meeting; 


(12) If the proposal deals with substantially the same 
subject matter as a prior proposal submitted to securi- 
ty holders in the management's proxy statement and 
form of proxy relating to any annual or special meeting 
of security holders held within the preceding 5 calen- 
dar years, it may be omitted from the management's 
proxy material relating to any meeting of security 
holders held within 3 calendar years after the latest 
such previous submission: 


Provided, That- 


(i) If the prior proposal was submitted at only one 
meeting during such preceding period, it received less 
than 3 percent of the total number of votes cast in 
regard thereto; or 


(ii) If the prior proposal was submitted at only two 
meetings during such preceding period, it received at 
the time of its second submission less than 6 percent 
of the total number of votes cast in regard thereto: or 


(iii) If the prior proposal was submitted at three or 
more meetings during such preceding period, it receiv- 
ed at the time of its latest submission less than 10 
percent of the total number of votes cast in regard 
thereto; and 


(13) If the proposal relates to specific amounts of 
cash or stock dividends. 


(d) Whenever the management assets, for any 
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reason, that a proposal and any statement in support 
thereof received from a proponent may properly be 
omitted from its proxy statement and form of proxy. it 
shall file with the Commission, not later than 50 days 
prior to the date the preliminary copies of the proxy 
statement and form of proxy are filed pursuant to Rule 
14a-6(a), or such shorter period prior to such date as 
the Commission or its staff may permit, five copies of 
the following items: (1) the proposal; (2) any state- 
ment in support thereof as received from the propo- 
nent; (3) a statement of the reasons why the 
management deems such omission to be proper in the 
particular case; and (4) where such reasons are based 
on matters of law, a supporting opinion of counsel. 
The management shall at the time, if it has not already 
done so, notify the proponent of its intention to omit 
the proposal from its proxy statement and form of 
proxy and shall forward to him a copy of the statement 
of reasons why the management deems the omission 
of the proposal to be proper and a copy of such sup- 
porting opinion of counsel. 


Text of Alternative to Proposed Subparagraphs (c)(5) and 
(c}(7) 


With the exception of the alternative provision to sub- 
paragraphs (c)(5) and (c)(7) previously discussed herein, the 
complete text of the proposed revised rule is set forth above. 
The alternative provision would, if adopted, either replace or 
supplement proposed subparagraphs (c)(5) and (c)(7). 


The alternative provision to subparagraphs (c)(5) and (c)(7) 
is proposed to read as follows: 


Rule 14a-8. Proposals sf Security Holders. 
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(5, 7, or 14) If the proposal deals with a matter that 
the governing body of the issuer (such as the Board of 
Directors) is not required to act upon pursuant to the 
applicable State law or the issuer's governing in- 
struments (such as the Charter or By-Laws). 


Cost Data 


In addition to seeking comments on the above pro- 
posed amendments, the Commission is interested in 
obtaining information about the costs to issuers of in- 
Cluding stockholder proposals in their proxy soliciting 
materials. This information is being sought with 
respect to proposals that are included in proxy 
materials from the date of this release through June 
30, 1977. Any issuers willing to furnish such informa- 
tion to the Commission are requested to indicate not 
only the total cost of including each proposal in their 
proxy materials, but also the amount of each compo- 
nent part of the overall cost (such as printing, postage 
and legal expenses). This information should be sub- 
mitted to Peter J. Romeo, Special Counsel, Division of 
Corporation Finance, Securities and Exchange Com- 
mission, Washington, D.C. 20549. 
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Authority 


The Commission is proposing the amendments to Rule 
14a-8 that are discussed herein pursuant to Sections 
14(a) and 23(a) of the Securities Exchange Act of 
1934, Sections 12(e) and 20(a) of the Public Utility 
Holding Company Act of 1935, and Sections 20(a) 
and 38(a) of the Investment Company Act of 1940. To 
assist interested persons in comparing the proposed 
revised rule to the existing rule, the complete text of 
the exi ting rule appears at the end hereof. 


All interested persons are invited to submit their views 
and comments on the proposed amendments to 
George A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, on or 
before September 7, 1976. All such communications 
should refer to File No. S7-643, and will be available 
for puolic inspection. 


By the Commission 


George A. Fitzsimmons 


Secreta 
July 7, 1976 anal 


TEXT OF EXISTING RULE 


Rule 14a-8. Proposals of Security Holders. 


(a) If any security holder entitled to vote at a meeting 
of security holders of the issuer shall submit to the 
management of the issuer, within the time hereinafter 
specified, a proposal which is accompanied by notice 
of his intention to present the proposal for action at 
the meeting, the management shall set forth the 
proposal in its proxy statement and shall identify it in 
its form of proxy and provide means by which security 
holders can make the specification provided for by 
Rule 14a-4(b). The management of the issuer shall not 
be required by this rule to include the proposal in its 
proxy statement or form of proxy for an annual 
meeting unless the proposal is received by the 
management at the issuer's principal executive offices 
not less than 70 days in advance of a date correspon- 
ding to the date set forth on the management's proxy 
statement released to security holders in connection 
with the last annual meeting of security holders, ex- 
cept that if the date of the annual meeting has been 
changed as a result of a change in the fiscal year, a 
proposal shall be received by the management a 
reasonable time before the solicitation is made. A 
proposal to be presented at any other meeting shall be 
received by the management of the issuer a 
reasonable time before the solicitation is made. This 
rule does not apply, however, to elections to office or 
to counter proposals to matters to be submitted by the 
management. 


NOTE. In order to curtail controversy as to the date 
that a security holder’s proposal was received by the 
management, it is suggested that security holders 
submit their proposals by Certified Mail—Return 
Receipt Requested. 


(b) If the management opposes any proposal received 
from a security holder, it shall also, at the request of 
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the security holder, include in its proxy statement a 
statement of the security holder, in not more than 200 
words, in support of the proposal, which statement 
shall not include the name and address of the security 
holder. Any statements in the text of a proposal, such 
as a preamble or ‘‘whereas’” clauses, which are in 
effect arguments in support of the proposal, shall be 
deemed part of the supporting statement and subject 
to the 200-word limitation thereon. The proxy state- 
ment shall also include either the name and address of 
the security holder or a statement that such informa- 
tion wil! be furnished by the issuer or by the Commis- 
sion to any person, orally, or in writing as requested, 
promptly upon the receipt of any oral or written re- 
quest therefor. If the name and address of the security 
holder is omitted from the proxy statement, it shall be 
furnished to the Commission at the time of filing the 
management's preliminary proxy material pursuant to 
Rule 14a-6(a). The statement and request of the 
security holder shall be furnished to the management 
at the time that the proposal is furnished. Neither the 
management nor the issuer shall be responsible for 
such statement. 


(c) Notwithstanding the foregoing, the management 
may omit a proposal and any statement in support 
thereof from its proxy statement and form of proxy un- 
der any of the following circumstances: 


(1) If the proposal as submitted is, under the laws of 
the issuer's domicile, not a proper subject for action by 
security holders; or 


(2) If the proposal: 


(i) relates to the enforcement of a personal claim or 
the redress of a personal grievance against the issuer, 
its management, or any other person; or 


(ii) consists of a recommendation, request or mandate 
that action be taken with respect to any matter, in- 
cluding a general economic, political, racial, religious, 
social or similar cause, that is not significantly related 
to the business of the issuer or is not within the con- 
trol of the issuer; 


NOTE. Proposals not within an issuer’s control are 
those which are beyond its power to effectuate. 


(3) if the management has at the security holder's re- 
quest included a proposal in its proxy statement and 
form of proxy relating to either the last two annual 
meetings of security holders or any special meeting 
held subsequent to the earlier of such two annual 
meetings and such security holder has failed without 
good cause to present the proposal, in person or by 
proxy, for action at the meeting: or 


(4) !f substantially the same proposal has previously 
been submitted to security holders in the 
management's proxy statement and form of proxy 
relating to any annnual or special meeting of security 
holders held within the preceding 5 calendar years, it 
may be omitted from the management's proxy 
material relating to any meeting of security holders 
held within the 3 calendar year after the latest such 


previou submission: Provided, That- 


(i) If the proposal was submitted at only one meeting 
during such preceding period, it received less than 3 
percent of the total number of votes cast in regard 
thereto; or 


(ii) If the proposal was submitted at only two meetings 
during such preceding period, it received at the time of 
its second submission less than 6 percent of the total 
number of votes cast in regard thereto; or 


(iii) If the proposal was submitted at three or more 
meetings during such preceding period, it received at 
the time of its latest submission less than 10 percent 
of the total number of votes cast in regard thereto; or 


(5) If the proposal consists of a recommendation or 
request the management take action with respect to a 
matter relating to the conduct of the ordinary business 
operations of the issuer. 


(d) Whenever the management asserts that a proposal 
and any statement in support thereof received from a 
security holder may properly be omitted from its proxy 
statement and form of proxy, it shall file with the Com- 
mission, not later than 30 days prior to the date the 
preliminary copies of the proxy statement and form of 
proxy are filed pursuant to Rule 14a-6(a), or such 
shorter period prior to such date as the Commission 
may permit, a copy of the proposal and any statement 
in support thereof as received from the security holder, 
together with a statement of the reasons why the 
management deems such omission to be proper in the 
particular case, and where such reasons are based on 
matters of law, a supporting opinion of counsel. The 
management shall at the same time, if it has not 
already done so, notify the security holder submitting 
the proposal of its intention to omit the proposal from 
its proxy statement and form of proxy and shall 
forward to him a copy of the statement of reasons why 
the management deems the omission of the proposal 
to be proper and a copy of such supporting opinion of 
counsel. 





' The Commission also has issued on this day a release dis- 
cussing the informal procedures applicable to the rendering 
of staff advice with respect to shareholder proposals. See 
Securities Exchange Act Release No. 12599. 


? The term ‘‘beneficial owner’, when used in the context of 
the proxy rules, and in light of the purposes of those rules, 
may be interpreted to have a broader meaning than it would 
for certain other purposes under the federal securities laws. 
such as reporting pursuant to the Williams Act. See, for ex- 
ample. proposed Rule 13d-3 of Regulation 13D, Securities 
Exchange Act Release No. 11616 (August 25, 1975). 


3 See House Report No. 1383, 73d Cong., 2nd Sess. (1934), 
13-14, and Senate Report No. 792, 73d Cong., 2nd Sess. 
(1934), 12 


* Medical Committee for Human Rights v. S.E.C., 432 F.2d 


659, 680-681 (1970), vacated and dismissed as moot, 404 
U.S. 403 (1972). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12599/July 7, 1976 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19603/July 7, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9344/July 7, 1976 


STATEMENT OF INFORMAL PROCEDURES FOR THE 
RENDERING OF STAFF ADVICE WITH RESPECT TO 
SHAREHOLDER PROPOSALS 


In connection with its proposals to revise Securities Ex- 
change Act Rule 14a-8, issued this day,’ the Commission 
deems it appropriate to publish this statement describing the 
purposes of the Commission's rules regarding shareholder 
proposals and the informal advisory assistance available to 
members of the public, from the Commission's staff, with 
respect to those shareholder proposals management has in- 
dicated it intends to omit from its proxy materials pursuant 
to Rule 14a-8(d). 


Since the earliest days of its existence, the Commission has 
utilized informal administrative action rather than formal ad- 
ministrative proceedings in situations where the need for 
speed and the character of the agency's function normally 
made such formal proceedings inappropriate.* The first of 
the federal securities laws, the Securities Act of 1933, re- 
quires that a registration statement covering securities to be 
publicly sold must be filed with the Commission 20 days 
before its effective date.® If the Commission concludes that a 
statement is false or misleading, it can initiate formal ad- 
ministrative proceedings in which, after notice and hearing, 
it can deny or revoke the effectiveness of the statement.* 


The Commission quickly realized, however, that it would be 
impossible for it as a practical matter to take such formal ac- 
tion in any substantial number of cases.° As a result, there 
evolved the informal deficiency letter or letter of comment, 
in which the staff indicates to the issuer its views as to any 
deficiencies in the statement and gives the issuer the oppor- 
tunity to correct them before the statement becomes effec- 
tive. This procedure aids compliance with the disclosure re- 
quirements of the Act without the need for protracted formal 
administrative proceedings, the very initiation of which could 
cause serious problems in selling the securities.® 


Unlike the Securities Act of 1933, which requires the filing 
of registration statements prior to their effective date and 
specifies in considerable detail the information they must 
contain,’ the Securities Exchange Act of 1934 merely 
prohibits the solicitation of proxies ‘in contravention of such 
rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the 
protection of investors.”® Congress thus left it to the Com- 
mission to prescribe not only the substantive standards 
governing the solicitation of proxies, but also the procedures 
to be followed. That Act, however, differs from the Securities 
Act of 1933, in that Congress made no provision for the 
Commission to initiate formal administrative procedures to 
prevent violations of the proxy rules:° the only sanction 
available to the Commission to prohibit a violation is to in- 
itiate a district court suit for an injunction, under Section 
21(e) of the Act.'° 


The Commission’s first proxy rules, adopted in 1935, did not 
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require that the materials be filed with the agency before 
distribution; they merely specified certain information that 
had to be disclosed.'' This arrangement proved unsatisfac- 
tory, however, because there were a number of instances in 
which the Commission, upon examining the material that 
had been distributed, concluded that the material had not 
complied with the rules and requested the company to make 
a supplemental solicitation.’ 


In 1938, the Commission advised persons ‘‘desiring informal 
Opinions or suggestions” in connection with proxy material 
to present the request ‘‘as far in advance of the solicitation 
as practicable.’’'? The procedure did not materially reduce 
the number of proxy solicitations in violation of the rules, 
however, and, in 1940, the Commission amended its rules 
to require, as they have provided ever since, that proxy 
materials he filed with the Commission for its inspection 
prior to solicitation."* 


The prefiling requirement enables the Commission to ex- 
amine and comment upon the proposed proxy material 
before distribution to security holders. In accordance with 
our practice,'® the examination ordinarily is made by the 
staff, with participation by the Commission itself only in 
those relatively rare cases where unusual problems exist and 
the staff or an interested person requests it. 


The Commission's rules with respect to security holder 
proposals underwent a similar development, reflecting the 
Commission's practical experience in dealing with them. In 
1938, the Commission took the view that a proxy statement 
was misleading if management did not indicate any security 
holder proposals which it knew would be presented at the 
meeting and against which it intended to vote the proxy it 
was soliciting.'® It provided a requirement for such dis- 
closure in an amendment to the rules in 1940, which also 
required that the proxy itself provide a space for the 
shareholder to vote on the proposal'’ Two years later, the 
rules were amended to require the company to include 
proposals of which it had been given reasonable notice by 
the security holder.'® A 1947 amendment required the com- 
pany to notify the Commission, when it filed its preliminary 
material, of any security holder proposal it intended to 
omit;'? in 1954, a further amendment required the company 
to give such notice to the Commission before it filed its 
materials?° Amendments in 1948, 1952 and 1954 specified 
circumstances in which the company was not required to in- 
clude security holder proposals.?' 


Thus, over the years the information required to be included 
in proxy solicitation materials, the time for filing such 
materials with the Commission and company obligations 
with respect to security holder proposals underwent signifi- 
cant development and improvement. But, two interrelated 
aspects of the Commission's review of proxy materials 
remained the same: 


(a) the Commission's sole purpose in conducting such 
review has been to insure full disclosure to public in- 
vestors; and 


(b) the Commission has never purported or attempted 
definitively to determine whether particular proxy 
material complied with the rules. 


The Commission, of course, has no interest in the merits of 
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particular security holder proposals; the right of security 
holders to present proposals at the meeting, as distinguished 
from the right to include such proposals in management's 
proxy materials, turns upon state law.?? The Commission's 
sole concern is to insure that public investors receive full and 
accurate information about all security holder proposals that 
are to, or should, be submitted to them for their action. If the 
company fails to include in its proxy materials a security 
holder proposal that it should have included, the other 
security holders have not only been denied necessary infor- 
mation and the opportunity to vote for a proposal they favor, 
but unwittingly may have been given a proxy that manage- 
ment would vote against the proposal. 


Staff review of proxy solicitation materials is concentrated in 
the two or three months in the spring, when most corporate 
meetings are held. In the 1974 fiscal year, the Commission 
reviewed more than 6,700 proxy statements.?*? With its 
limited staff and the need for rapid examination, the Com- 
mission necessarily cannot do more in each case than make 
a quick analysis of the material submitted that, perforce, 
lacks the kind of in-depth study ‘at would be essential to a 
definitive determination whether a particular filing complies 
with the rules. Indeed, it was the impossibility generally of 
making definitive determinations in formal proceedings with 
respect to registration statements that led the Commission 
to initiate the informal review of those statements that is 
now the keystone of Commission enforcement of the 
registration provisions of the Securities Act of 1933. 


In processing proxy materials, the Commission's staff makes 
a prompt judgment, based upon the limited information 
available to it, whether the information disclosed appears to 
be adequate, accurate and understandable and whether the 
solicitation seems to comply with the rules. The staff then 
explains to the company the respects in which it believes 
that the materials are deficient, in an attempt to persuade 
the company to change them to conform with the rules, and 
thereby to provide better information to public investor.** If, 
on the other hand, the proxy materials as filed appear to the 
staff to satisfy the rules, it informs the company that it would 
not recommend action to the Commission if the proposal is 
omitted from management's proxy material. The latter 
thereby obtains some measure of assurance that, if it dis- 
tributes the materials as filed, the Commission will not seek 
to enjoin the solicitation by filing an injunctive suit. 


Accordingly, the Commission and its staff do not purport in 
any way to issue “‘rulings’” or “decisions” on shareholder 
proposals management indicates it intends to omit. and they 
do not adjudicate the merits of a management's posture 
concerning such a proposal. As a result, the informal advice 
and suggestions emanating from the staff in this area are not 
binding on either managements or proponents. And, nothing 
the Commission or its staff does or omits to do in connection 
with such proposals affects the right of the proponent, or 
any shareholder for that matter, to institute a private action 
with respect to the management's intention to omit that 
proposal from its proxy materials. In summary, the sole pur- 
pose of staff review and comment with respect to proxy 
matters, including stockholder proposals, is to promote com- 
pliance with the proxy rules and to assist both management 
and the Commission in avoiding the possibility of un- 
necessary litigation between them. 


Consistent with the foregoing, the Commission does not 


engage in any formal proceedings in connection with 
shareholder proposal matters, nor has it adopted any formal 
procedures in that regard. While paragraph (d) of Rule 14a-8 
requires that a management inform both the Commission 
and the proponent whenever it intends to omit a proposal 
from its proxy materials, this requirement is informational 
only, and is also intended to alert the shareholder proponent 
of management's likely course of action so that the 
shareholder can pursue any remedy believed available in a 
federal court. No response or other action by the Commis- 
sion or its staff is required in regard to such com- 
munications, although the notification requirement of 
paragraph (d) may alert the Commission that enforcement 
action may be appropriate in the event the management 
follows through on its announced intention to omit the 
proposal at issue, and that action would violate the Com- 
mission's rules.?° 


Although there is no requirement that the Commission or its 
staff respond to submissions by managements under Rule 
14a-8(d), the staff, as a convenience to both managements 
and proponents, has for many years engaged in the informal 
practice of expressing its enforcement position on such sub- 
missions. This is done in order to provide guidance as to the 
staff's enforcement views and to assist both managements 
and proponents in complying with the proxy rules. It must 
again be emphasized, however, that the staff's views are ad- 
visory only, and that there is no requirement that 
managements or proponents adhere to them. The ultimate 
decision as to whether a shareholder proposal will be 
omitted from an issuer's proxy materials must be made by 
the management, although, as previously noted, that deci- 
sion is subject to review by a district court in the event ap- 
propriate enforcement action is instituted by either the Com- 
mission or the proponent. 


As is true in all instances in which persons otherwise subject 
to the requirements of the federal securities laws claim they 
are exempt from such requirements, in making the required 
filing under rule 14a-8(d), the management must, of course, 
have a valid basis for omitting the particular proposal in- 
volved.*© If management does not have such a basis, that 
fact may, in appropriate circumstances, result in the Com- 
mission or the proponent instituting an action in a district 
court to compel the management to include the proposal in 
its proxy materials. 


Proponents and other interested persons often voluntarily 
submit letters and other materials to the proposal from its 
proxy materiais. While Rule 14a-8 does not provide for any 
communications from such persons to the Commission's 
staff, the staff will always consider information concerning 
alleged violations of the statutes or rules administered by 
the Commission, and this may include arguments as to why 
it is believed that the intended omission of a shareholder 
proposal would be violative of the proxy rules. However, 
neither the receipt of such information or arguments, nor the 
acknowledgement of them by the staff in its response to the 
management's submission under Rule 14a-8(d), should be 
construed as changing the staff's informal procedures and 
proxy review into a formal or adversary procedure or 
proceeding. 


Because the staff's advice on contested proposalis is infor- 
mal and nonjudicial in nature, it does not have precedential 
value with respect to identical or similar proposals submitted 
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to other issuers in the future. Many factors are considered by 
the staff in formulating such advice in a particular instance, 
including the reasons for omission advanced by the par- 
ticular management. Moreover, the staff's views on certain 
issues may change from time-to-time, in light of re- 
examination, new considerations, or changing conditions 
which indicate that its earlier views are no longer in keeping 
with the objectives of Rule 14a-8. Accordingly, 
managements should not consider the prior enforcement 
positions of the staff on proposals submitted to other issuers 
to be dispositive of identical or similar proposals submitted 
to them. 


From time-to-time, the staff receives requests from either 
managements or proponents that it reconsider the informal 
view previously expressed by it on a proposal management 
has indicated it intends to omit. When such requests are ac- 
companied by material information that has not been 
previously furnished (for example, the management has rais- 
ed a new ground for omission), the staff gives consideration 
to them. This is in keeping with its function of determining 
whether enforcement action appears to be necessary or ap- 
propriate in a particular instance. Again, however, it must be 
emphasized that the receipt of such a request, or the sub- 
sequent response to it by the staff, should not be construed 
as changing the staff's informal procedures into a formal or 
adversary procedure or proceeding. 


The staff endeavors to act upon a request for reconsideration 
with a reasonable time, giving due consideration to the 
demands of the management's schedule for printing its 
proxy materials. However, the primary concern with respect 
to such request is that the other person affected by it (for ex- 
ample, the proponent, if the management has made the re- 
quest) be provided with adequate notice in order that he 
may have sufficient time to take whatever action he deems 
appropriate. Accordingly, a request for reconsideration or- 
dinarily is not acted upon until all affected persons have had 
an adequate opportunity to consider the implications of the 
request. 


On some occasions in the past, requests have been made by 
either proponents or managements that the Commission 
consider the staff's informal advice on proposals manage- 
ment intends to omit. There are no formal procedures 
applicable to such proposals, and, concomitantly, there is no 
“right” to such Commission consideration. Nor is there any 
requirement that such requests be presented by the staff to 
the Commission. The staff, however, endeavors to forward 
all such requests to the Commission, provided they are 
received sufficiently far in advance of the scheduled printing 
date for the management's definitive proxy materials to 
avoid a delay in the printing process 


As stated in 17 CFR 202.1(d), the Commission, in its discre- 
tion, either may grant such request for consideration, or it 
may deny them.?’ 


By the Commission 


George A. Fitzsimmons 
Secretary 





‘See Securities Exchange Act Rel. No. 12598. 
?The Commission's rendering of informal advice through 
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such procedures has been commended as an ‘excellent 
practice in administrative procedure. Commission on 
Organization of the Executive Branch of the Government, 
Task Force Report on Legal Services and Procedures (1955), 
p. 189. See also, Report of the Committee on Administrative 
Procedure, Administrative Procedure in Government Agen- 
cies, S. Doc. No. 8, 77th Cong., 1st Sess. 39-40 (1941); 
Aranow & Einhorn, Proxy Contests for Corporate Control 
294-297 (2d ed., 1968); Ill Loss, Securities Regulation 
1894-1896 (2d ed., 1961), VI Loss, id. 4023-4026 (Supp. 
1969); 1 Davis; Administrative Law Treatise Section 4.09 
(1958); Cary Administrative Agencies and the Securities 
and Exchange Commission, 29 Law & Contemp. Prob. 653, 
660 (1964); Cohen & Rabin, Broker-Dealer Selling Practice 
Standards: The Importance of Administrative Aajudication 
in Their Development, 29 Law & Contemp. Prob. 691, 692 
(1964); Von Mehren & McCarroll, The Proxy Rules: A Case 
Study in the Administrative Process, 29 Law & Contemp. 
Prob. 728, 748 (1964). 


315 U.S.C. 77h(a). 
415 U.S.C. 77h(b) and (d). 


5 Report of the Committee on Administrative Procedure, Ad- 
ministrative Procedure in Government Agencies, S. Doc. No. 
8, 77th Cong., 1st Sess. 40 (1941). 


® Cf. 17 CFR 202.3(a). See generally, Blair-Smith, Forms of 
Administrative Interpretation Under the Securities Laws, 26 
lowa L. Rev. 241, 249-250 (1941); Johnson & Jackson, 
The Securities and Exchange Commission: Its Organization 
and Functions Under the Securities Act of 1933, 4 Law & 
Contemp. Prob. 3, 10-11 (1937). 


MYUBWS COTTE. 
8 Section 14(a), 15 U.S.C. 78n(a). 


° Compare Section 12(e) of the Public Utility Holding Com- 
pany Act of 1935, 15 U.S.C. 791(e). 


'°15 U.S.C. 78ule). See Il Loss, Securities Regulation 931 
(2d ed., 1961). Hearings before a Subcommittee of the 
Senate Committee on Banking and Currency on S. 879, 
Stock Market Study (Corporate Proxy Contests), 84th Cong., 
1st Sess. Pt. 3 (1956) pp. 1540-1542; see also, Aranow & 
Einhorn, Corporate Proxy Contests: Enforcement of SEC 
Proxy Rules by the Commission and Private Parties, 31 
N.Y.U.L. Rev. 875, 876, 886-887, and n. 50 (1956): 
Armstrong, The SEC and Proxy Contests, 182 Comm. & Fin 
Chron. 875, 888 (1955); Loss, The SEC Proxy Rules in the 
Courts, 73 Harv. L. Rev. 1041, 1043-1044 (1960): 
Hearings before the House Committee on Interstate and 
Foreign Commerce on H. R. 1493 (SEC Proxy Rules), 78th 
Cong., 1st Sess. 81-82 (1943) (hereafter cited as 1943 
Hearings) (Statement of Commission Chairman Purcell). 


'' Securities Exchange Act Release No. 378 (Sept 
1935) (Class A) 


24, 
'2 1943 Hearings at p. 15 (statement of Commission Chair 
man Purcell). 


'S Securities Exchange Act Release No. 1823 (Aug. 11, 
1938), p. 2. 
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‘Securities Exchange Act Release No. 2376 (Jan. 12, 
1940), p. 2. See 1943 Hearings, supra, n. 11, pp. 15-16. 


817 CFR 202.3(a), 202.1(d). 


‘© 1943 Hearings, pp. 16, 118, 169, 170; Securities Ex- 
change Act Release No. 1823 (Aug. 11, 1938), p. 14. As 
Commission Chairman Purcell explained at the 1943 
Hearings (p. 170): 


“yhe proxy statement purports to tell the stockholders 
everything that is going to be taken up at the meeting. The 
management knew these proposals were going to be taken 
up at the meeting. It knew that it intended to oppose them. 
Any statement which did not include those proposals and 
the position of the management was obviously misleading, 
because the soliciting material purported to tell the 
stockholders everything that is going to be taken up at a 
meeting that the management knew about.” 


"’ Securities Exchange Act Rel. No. 2376 (Jan. 12, 1940), p. 
ae 


'8 Securities Exchange Act Rel. No. 3347 (Dec. 18, 1942). 
The 1942 amendment also required the company to dis- 
tribute a 100-word statement submitted by the shareholder 
in support of his proposal. As Chairman Purcell explained 
(1943 Hearings, p. 112): 

*“*"* the company will then present from [the 
proposals], or usually does, with their preliminary proxy 
material * * *. [Wje take the facts which are sub- 
mitted to use either by the company or which we can 
get anywhere else, and if it appears right from the fact 
of the statements, in the light of the facts that we 
know that the [100-word] statment is false or mis- 
leading, we will tell the company they need not carry 
It. 


On the other hand, he pointed out: 


* * # 


“If we believed that * * * the statement [in sup- 
port of the shareholder proposal| was not false or 
libelous, we would advise the management that in our 
opinion it was necessary for them to include the 100- 
word statement. Under those circumstances, if the 
management insisted on sending out its material 
without the 100-word statement, we would sue for an 
injunction restraining them from sending out their 
material without including the 100-word statement. In 
such a proceeding the court would, of course, deter- 
mine definitively whether we were correct in our 
position.” 


Id. at 118. 
'912 Fed. Reg. 8768 (Dec. 24, 1947) at p. 8770. 


20 Securities Exchange Act Rel. No. 4979 (Jan. 6, 1954) at 
0..2. 


2! See Securities Exchange Act Rel. No. 4114 (Jul. 6, 1948), 
p. 2 (proposed amendment), and Securities Exchange Act 
Rel. No. 4185 (Nov. 5, 1948) (amendment as adopted); 
Securities Exchange Act Rel. No. 4775 (Dec. 11, 1952), pp. 
7-9; and Securities Exchange Act Rel. No. 4979 (Jan. 6. 
1954), pp. 4-5. 


22 As former Chairman Demmler stated: 


“The stuff of these controversies |under the Securities 
and Exchange Commission's proxy rules] is the sort of 
thing which courts have been adjudicating since cor- 
porate elections began. The injury to the complainant, 
real or fancied, may, and usually does, include sub- 
stantive matters unrelated to the proxy rule violation.” 


Demmler, Private Suits Based on Violation of the Proxy 
Rules, 20 U. Pitt. L. Rev. 587, 591 (1959), cited in Loss, The 
SEC Proxy Rules and State Law, 73 Harv. L. Rev. 1249 
(1960). Accord, 1943 Hearings, pp. 133-134, 172, 180, 
181. 


See, also, 7943 Hearings, pp. 99-100 (Commission Chair- 
man Purcell): 


“Of course, the rules govern the solicitation of the 
proxies. 


‘| do not want to appear to hammer this, but it is a 
fact they govern the solicitation of proxies and not what 
happened at the meeting, and it is rather difficult to 
give you good answers to questions concerning ac- 
tions which do not in the main concern our Com- 
mission * * * 


23 Securities and Exchange Commission, Fortieth Annual 
Report, p. 33. 


24 Staff review also ‘’make|s| it possible for the staff to ad- 
vise the Commission whether it appears that the person 
soliciting is or is not complying with the [proxy] re- 
quirements, and in the event of noncompliance, to permit an 
appropriate recommendationas to what action to enforce 
the rules the Commission might wish to pursue.” Hearings 
before a Subcommittee of the Senate Committee on Bank- 
ing and Currency on SEC Enforcement Problems, 85th 
Cong., 1st Sess. Pt. 1 (1957), pp. 17-18 (testimony of Com- 
mission Chairman Armstrong). 


8 See Securities and Exchange Commission v. Transamerica 
Corp., 163 F. 2d 511 (C.A. 3), certiorari denied, 332 US. 
847 (1951). 


26 See in this regard Securities Exchange Act Rel. No. 4979 
(Jan. 6, 1954). 


2717 CFR 202.1(d) provides in pertinent part that 


“In certain instances an informal statement of the 
views of the Commission may be obtained. The staff, 
upon request or on its own motion, will generally pre- 
sent questions to the Commission which involve 
matters of substantial importance and where the 
issuers are novel or highly complex, although the grant- 
ing of a request for an informal statement by the 
Commission is entirely within its discretion.” 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12600/July 7, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (‘Exchange Act’) the single ten day suspension of ex- 
change and over-the-counter trading for the period com- 
mencing at 1:45 p.m. (EDT) on July 7, 1976 and ter- 
minating at midnight (EDT) on July 16, 1976 and ter- 
minating at midnight (EDT) on July 16, 1976 of the 
securities of International Commodity Resources Corpora- 
tion (“ICRC”), a Nevada corporation with principal executive 
offices located at 130 South 4th Street, Suite 8, Las Vegas, 
Nevada 89101. 


The Commission ordered the suspension of trading in ICRC’s 
securities because of the inadequacy of reported information 
concerning the company’s financial condition. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and utnil they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for 
prompt enforcement action. 


If any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary 
in the public interest or for the protection of investors, he 
may petition the Commission that it not renew the suspen- 
sion. Such petition should be filed with the Commission in 
accordance with the procedure set forth in Securities Ex- 
change Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12601/July 7, 1976 


The Commission today sent letters to the chief executive of- 
ficer of the: 


American Stock Exchange, Inc., Chicago Board Op- 
tions Exchange, Inc., Pacific Stock Exchange, Inc. and 
Philadelphia Stock Exchange, Inc 
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concerning their pending proposals for the commencement 
of puts option trading on their respective exchange (SR- 
Amex-76-11), (SR-CBOE-75-7), (SR-PSE-76-8) and (SR- 
PBW-76-10), respectively. 


The text of the letter is as follows: 


The Commission is currently considering your Ex- 
change’s pending rule proposals, as amended, relating 
to the introduction of trading in put options. In light of 
the preparatory effort by your Exchange and other ex- 
changes as well as by large segments of the broker- 
dealer community, and the extensive preparations yet 
to be undertaken, | am conveying to you at this time 
the Commission's views regarding initiation of puts 
trading on exchanges. 


You will recall that each of the exchange options 
trading programs have been approved, in light of the 
Commission's authority under Section 9 of the 
Securities Exchange Act of 1934, on a pilot basis in 
order to monitor developing of trading and control its 
expansion where appropriate in the public interest or 
for the protection of investors. Since the commence- 
ment of exchange trading in call options in April 1973, 
trading has grown faster than projected. Because of 
that growth, the unique nature of the trading vehicle 
and the need to provide an opportunity for investors to 
become thoroughly acquainted with its characteristics, 
the exchanges concerned and the Commission have 
grappled with a large number of specific regulatory, 
surveillance and economic questions. While progress 
has been made, a substantial number of issues remain 
unresolved. 


Moreover, there has not been sufficient opportunity to 
take an overall view of the development of the pilot 
programs and of how they fit into on-going and future 
development in our market systems. Under the cir- 
cumstances, the Commission believes that the pilots 
should not be expanded to incorporate puts trading 
until there has been an opportunity for such an 
analysis. Accordingly, we will not make a decision 
respecting the initiation of exchange puts trading until 
after January 1, 1977. We wish to emphasize that, 
while no decision has been made on the initiation of 
puts trading or on the related exchange rule proposals, 
we recognize the economic logic for the extension of 
existing exchange option trading to include puts. 


We hope that additional experience with the existing 
pilots will be helpful in our evaluation of the broad 
economic and regulatory questions with which we are 
all concerned. We understand the needs of your Ex- 
change and members of the securities industry for 
adequate advance notice of when puts trading 
programs may be initiated and will endeavor to 
provide adequate notice of the effectiveness of any 
eventual Commission decision. 


Sincerely, 


Roderick M. Hills 
Chairman 
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SECURITIES AND EXCHANGE COMMISSION 
Release No. 34-12602 


PART 240 GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


PART 249 - 
1934 


FORMS, SECURITIES EXCHANGE ACT OF 


Municipal Securities Dealer Registration and Withdrawal 


On October 15, 1975, the Commission adopted Securities 
Exchange Act Rules 15Ba2-1, 15Ba2-2, and Form MSD," 
governing the registration of municipal securities dealers un- 
der Section 15B(a) of the Securities Exchange Act of 1934 
(the ““Act’’).2 At that time, the Commission did not consider 
rules governing the registration of successors to a registered 
municipal securities dealer, the registration of a fiduciary ap- 
pointed to continue the business of such a registered 
municipal securities dealer, or the withdrawal from registra- 
tion of a municipal securities dealer. In Securities Exchange 
Act Release No. 11876 (November 26, 1975)? (Release 
No. 11876"), the Commission proposed Securities Ex- 
change Act Rules 15Ba2-4, 15Ba2-5, 15Ba2-6, 15Bc3-1, 
and related Form MSDW.' governing those situations and 
proposed related amendments to Rule 15b1-3.° Although 
two commentators mentioned that they had no objection to 
the proposals, no substantive public comments were receiv- 
ed by the Commission concerning these proposals, and the 
Commission has adopted the rules and amendments as 
proposed and has adopted Form MSDW with certain clarify- 
ing modifications. 


The new rules adopted under Section 15B of the Act® 
provide for: (1) registration of a successor to a registered 
municipal securities dealer (Rule 15Ba2-4),’ (2) registration 
of fiduciaries (Rule 15Ba2-5), (3) adoption by a successor of 
an application filed by a predecessor municipal securities 
dealer (Rule 15Ba2-6), and (4) withdrawal of registration of 
a municipal securities dealer (Rule 15Bc3-1). Those rules 
are patterned after, and are virtually identical in structure to 
existing Rules 15b1-3, 15b1-4, 15b2-1 and 15b6-1° 
governing brokers and dealers registered pursuant to Sec- 
tion 15(b) of the Act.° 


Apart from an alteration in the time period in Rule 15b1-3, 
as discused supra in note 7, no changes have been adopted 
concerning the Commission's registration rules under Sec- 
tion 15(b) of the Act. The existing rules are appropriate for 
the regulation of those municipal securities brokers and 
dealers who will be newly registered under Section 15(b) of 
the Act.'° 


STATUTORY BASIS 


The Securities and Exchange Comission, acting pursuant to 
the provisions of the Act, 15 U.S.C. 78a et seq., as amended 
by the Securities Acts Amendments of 1975, Pub. L. No 
94-29 (June 4, 1975), and particularily Sections 2, 3, 15, 
15B, 17, and 23 thereof (15 U.S.C. 78b, 78c, 780, 780-4 
78q, and 78w), hereby adopts Sections 240.15Ba2-4, 
240.15Ba2-5, 240.15Ba2-6, and 240.15Bc3-1 of Part 17 
of the Code of Federal Regulations and related Form 
MSDW, 17 CFR 249.1110, and amends Section 240.15b1- 
3 of Part 17 of the Code of Federal Regulations, effective 
August 16, 1976. The Commission finds that any burdens 


on competition which may be imposed by the aforemen- 
tioned rules and amendments are appropriate in furtherance 
of the purposes of the Act which contemplates that the 
Commission will establish procedures for the registration 
and withdrawal of registration of brokers, dealers, and 
municipal securities dealers. (Secs. 2,3, 15, 17, 23, 48 Stat 
881, 882, 895, 897, 901, as amended by secs. 2, 3, 11, 14. 
18, 89 Stat. 97, 97-104, 121-127, 137-141, 155-156: 
sec. 13, 89 Stat. 131-137 (15 US.C. 78b, 78c, 780, 78q, 
and 78w, as amended by Pub. L. No. 94-29; 15 U.S.C. 780- 
4, as added by Pub. L. No. 94-29,)) 


By the Commission. 


George A. Fitzsimmons 
Secretary 


July 7, 1976 
Text of Rules as Amended and Adopted 


§240.15b1-3 Registration of successor to registered broker 
or dealer 


(a) In the event that a broker or dealer succeeds to and con- 
tinues the business of another registered broker or dealer, 
the registration of the predecessor shall be deemed to re- 
main effective as the registration of the successor for a 
period of 75 days after such succession, provided that an 
application for registration on form BD is filed by such 
successor within 30 days after such succession. 


* 


§240.15Ba2-4 Registration of successor to 
municipal securities dealer. 


registered 


In the event that a municipal securities dealer succeeds to 
and continues the business of another registered municipal 
securities dealer the registration of the predecessor shall be 
deemed to remain effective as the registration of the 
successor for a period of 75 days after such succession, 
provided that an application for registration on Form MSD, 
in the case of a municipal securities dealer which is a bank 
or a separately identifiable department or division of a bank, 
or Form BD, in the case of any other municipal securities 
dealer, is filed by such successor within 30 days after such 
succession. 


§240.15Ba2-5 Registration of fiduciaries. 


The registration of a municipal securities dealer shall be 
deemed to be the registration of any executor, administrator, 
guardian, conservator, assignee for the benefit of creditors, 
receiver, trustee in insolvency or bankruptcy, or other 
fiduciary, appointed or qualified by order, judgment, or 
decree of a court of competent jurisdiction to continue the 
business of such registered municipal securities dealer, 
provided that such fiduciary files with the Commission, 
within 30 days after entering upon the performance of his 
duties, a statement setting forth as to such fiduciary sub- 
stantially the information required by Form MSD, if the 
municipal securities dealer is a bank or a separately iden- 
tifiable department of a bank, or Form BD, if the municipal 
securities dealer is other than a bank or separately iden- 
tifiable department or division of a bank. 
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§240.15Ba2-6 Adopticn of application filed by predecessor. 


Registration of a municipal securities dealer pursuant to an 
application filed on behalf of such municipal securities dealer 
by a predecessor shall terminate on the 30th day after the 
effective date thereof unless the successor shall adopt the 
application as its own by filing a statement adopting such 
application on or before such date. Any statement adopting 
such an application shall constitute a representation to the 
Commission that the information contained in such applica- 
tion, and in the supplements and amendments thereto, is 
true and correct. 


§240.15Bc3-1 Withdrawal from registration of municipal 
securities dealers. 


(a) Notice of withdrawal from registration as a municipal 
securities dealer pursuant to Section 15B(c) shall be filed on 
Form MSDW, in the case of a municipal securities dealer 
which is a band or a separately identifiable department or 
division of a bank, or form BOW, in the case of any other 
municipal securities dealer, in accordance with the instruc- 
tions contained therein. 


(b) Except as hereinafter provided, a notice to withdraw from 
registration filed by a municipal securities dealer pursuant to 
Section 15B(c) shall become effective for all matters on the 
60th day after the filing thereof with the Commission or 
within such shorter period of time as the Commission may 
determine. If a notice to withdraw from registration is filed 
with the Commission at any time after the date of the 
issuance of a Commission order instituting proceedings pur- 
suant to Section 15B(c) to censure, place limitations on the 
activities, functions or operations of, or suspend or revoke 
the registration of, such municipal securities dealer, or if, 
before the effective date of the notice of withdrawal pur- 
suant to this paragraph (b), the Commission institutes such a 
proceeding to impose terms or conditions upon such 
withdrawal, the notice of withdrawal shall not become effec- 
tive pursuant to this paragraph (b) except at such time and 
upon such terms and conditions as the Commission deems 
necessary or appropriate in the public interest or for the 
protection of investors. 


(c) Every notice of withdrawal filed pursuant to this Section 
shall constitute a ‘report’ within the meaning of Section 17 
and 32(a) of the Act. 


Adoption of Form 


Subpart L of Part 249 is hereby amended by adding Section 
249.1110 to that subpart as follows: 


§249.1110 Form MSDW. Notice of withdrawal from 
registration as a municipal securities dealer pursuant 
to Rule 15Bc3-1 (17 CFR 240.15Bc3- 1). 


This form is to be used by a bank or a separately iden- 
tifiable department or division of a bank (as defined by 
the Municipal Securities Rulemaking Board) to 
withdraw from registration with the Securities and Ex- 
change Commission as a municipal securities dealer 
pursuant to Section 15B(c) of the Securities Exchange 
Act of 1934. 


Note—-Copies of Form MSDW have been filed with the Of- 
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fice of the Federal Register as part of this document. Copies 
of form MSDW may be obtained from the Publications Sec- 
tion, Securities and Exchange Commission, 500 North 
Capito! Street, Washington, D. C. 20549. 


Notice of Withdrawal From Registration as a Municipal 
Securities Dealer Pursuant to Rule 15Bc3-1 (17 CFR 
240.15Bc3- 1) 


GENERAL INSTRUCTIONS 


This Form is required by Securities Exchange Act Rule 
15Bc3-1 (17CFR 240.15Bc3-1), which states: 


Rule 15Bc3-1 Withdrawal 
municipal securities dealers. 


from registration of 


(a) Notice of withdrawal from registration as a 
municipal securities dealer pursuant to Section 15B(c) 
shall be filed on Form MSDW, in the case of a 
municipal securities dealer wnich is a band or a 
separately identifiable department or division of a 
bank, or Form BDW,, in the case of any other municipal 
securities dealer, in accordance with the instruction 
contained therein. 


(b) Except as hereinafter provided, a notice to 
withdraw from registration filed by a municipal 
securities dealer pursuant to Section 15B(c) shall 
become effective for all matters on the 60th day after 
the filing thereof with the Commission or within such 
shorter period of time as the Commission may deter- 
mine. If a notice to withdraw from registration is filed 
with the Commission at any time after the date of the 
issuance of a Commission order instituting 
proceedings pursuant to Section 15B(c) to censure, 
place limitations on the activities, functions or 
operations of, or suspend or revoke the registration of, 
such municipal securities dealer, or if, before the effec- 
tive date of the notice of withdrawal pursuant to this 
paragraph (b), the Commission institutes such a 
proceeding or a proceeding to impose terms or con- 
ditions upon such withdrawal, the notice of 
withdrawal shall not become effective pursuant to this 
paragraph (b) except at such time and upon such 
terms and conditions as the Commission deems 
necessary or appropriate in the public interest or for 
the protection of investors. 


(c) Every notice of withdrawal filed pursuant to this 
section shall constitute a “report” within the meaning 
of Sections 17 and 32(a) of the Act. 


2. One signed original and one signed copy of this form must 
be completed and filed with the Securities and Exchange 
Commission, Washington, D.C. 20549, before registration 
as a municipal securities dealer may be terminated. An exact 
copy should be retained by the registrant. In addition, an 
Original signed copy of the Form must be filed with 
registrant's appropriate regulatory agency, determined in 
accordance with Section 3(a)(34) of the Securities Exchange 
Act of 1934. Registrants which are national banks, banks 
Operating under the Code of Law for the District of Colum- 
bia, or departments or divisions of such banks, must file 
Form MSDW with the Comptroller of the Currency, 
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Washington, D.C. 20219; registrants which are State 
member banks of the Federal Reserve System, or 
departments or divisions of such banks, must file Form 
MSDW with the Federal Reserve Board, Washington, D.C. 
20551; registrants which are banks insured by the Federal 
Deposit Insurance Corporation (other than members of the 
Federal Reserve System), or departments or divisions of 
such banks, must file Form MSDW with the Federal Deposit 
Insurance Corporation, Washington, D.C. 20429. 


3. Both copies of this Form filed with the Commission shall 
be executed with a manual signature in Item 11. Form 
MSDW shall be signed in the name of the registrant by a 
principal officer of the registrant or, if registrant is a depart- 
ment or division of a bank, by a principal officer of the bank, 
in each case duly authorized to sign this Form, who is direct- 
ly engaged in the management, direction, or supervision of 
the registrant's municipal securities dealer. activities. 


4. Individuals’ names except the executing signature in Item 
11 must be given in full, and all other items must be 
answered in full. 


5. If the space provided for any answer is insufficient the 
complete answer should be prepared on a separate sheet 
under the heading ‘Answer to Item _ ” and attached to the 
Form. Reference thereto must be made on the Form under 
the item. 


6. A Form which is not completed and signed properly may 


Notice of Withdrawal From Registration as a Municipal 
Securities Dealer Pursuant to Rule 15Ba3-1 (17 CFR 240.- 
15Ba3-1) 


Read instruction sheet before preparing form. Please print or 
type. 


be returned as not acceptable for filing. Acceptance of this 
Form, however, will not mean that the Commission has 
found that it has been filed as required or that the informa- 
tion submitted is true, correct. or complete. 


7. Definitions: 


(a) Unless the context clearly indicates otherwise, all 
terms used in this Form have the same meaning as in 
the Securities Exchange Act of 1934 and in the 
General Rules and Regulations of the Cornmission 
thereunder (17 Code of Federal Regulations, Part 
240). 


(b) Municipal securities dealer activities - the term 
“municipal securities dealer activities” includes: 


(1) underwriting, trading and sales of municipal 
securities; 


(2) processing and clearance activities with respect 
to municipal securities; 


(3) research, analysis and the preparation of 
literature for use in connection with the activities 
described in (1) above; and 


(4) maintenance of records pertaining to the ac- 
tivities described in (1) through (3) above. 


IN COMPLIANCE WITH THE APPLICABLE SECURITIES LAWS, THE REGISTRANT HEREBY SUBMITS THE 


FOLLOWING INFORMATION: 
1. Registrant is a: 0 Bank 


2. Full name of registrant: 


0 Department or Division of a Bank 





3. Name under which municipal securities dealer activities are conducted, if different from above: 





4. Address of actual location of registrant's principal place of business: 





No. and Street City 


State Zip Code 


5. If registrant is a department or division of a bank, name. principal business address, mailing address, if different, 


and telephone number of bank: 





Name 





No. and Street City 


State Zip Code 
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Address of bank's principal place of business 





No. and Street City State Zip Code 


Telephone Number: 





Area Code’ Telephone Number 


_ In connection with its activities as a municipal securities dealer does registrant owe any money or securities to any 
customer, broker, dealer, or municipal securities dealer? OD Yes ONo 


if answer is “yes furnish all the following information:) 
(a) Amount of money owed 


(b) Market value of securities owed 
(c) Arrangements made for payment 











. Is registrant involved in any legal action or proceeding? 0 Yes ONo 
If so, furnish complete information with respect to each. 


. Are there any unsatisfied judgments or liens against registrant? 
Yes O NoO 


If so, furnish complete information regarding each judgment and lien 


Furnish below the name and address of the person who has or will have custody or possession of registrant's books 
and records with respect to registrant's activities as a municipal securities dealer: 





Name 





No. and Street City State Zip Code 


10. Furnish below the address of the place where such books and records will be located: 








No. and Street dei City State Zip Code 


11. Execution. The registrant submitting this Form and its attachments and the person executing it to the best of the un- 
dersigned’s knowledge and belief and on the basis of diligent inquiry, represent hereby that it, and all materials filed in 


connection with it contain a true, correct and complete statement of all required information. 


Registrant also consents hereby to make the books and records he is required to preserve by rule or regulation of the 
Securities and Exchange Commission ot the Municipal Securities Rulemaking Board available for examination by 
authorized representatives of the Securities and Exchange Commission during the period such rules require that such 
books and records be preserved; and hereby authorizes the person having custody of such books and records to make 


them available 








Dated thie = day_of 19 





ATTENTION 





Intentional Misstatements or 
omissions of facts constitute 
federal criminal violations 


(Name of Registrant) 





(Manual Signature of duly authorized officer) 
(See 18 U.S.C. 1001 and 15 


U.S.C. 78ff(a).) 








(Title) 
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‘17 CFR 240.15Ba2-1, 240.15Ba2-2 and 249.1100. See 
Securities Exchange Act Release No. 11742 (October 15, 
1975), 40 FR 49772 (1975). 


715 U.S.C. 780-4(a). 
340 FR 60084 (1975). 


“17 CFR 240.15Ba2-4, 240.15Ba2-5, 240.15Ba2-6, 
240.15Bc3-1, and 249.1110. 


5 17 CFR 240.15b1-3. The Commission is currently studying 
proposed Rule 17a-21, which was also announced in 
Release No. 11876. In Securities Exchange Act Release No. 
12468 (May 20, 1976), the Commission announced it ac- 
tion with respect to other proposals in Release No. 11876. 
Amendments to Rule 15c1-3 announced-in Release No. 
11876. Amendments to Rule 15c1-3 announced in Release 
No. 12468 omit a reference to municipal securities dealers 
contained in the rule as adopted and published at 41 FR 
22820 (June 7, 1976). The text of the rule as amended is as 
follows: 


§240.15cl-3 Misrepresentation by brokers, dealers 
and municipal securities dealers as to registration. 


The term “manipulative, deceptive, or other fraudulent 
device or contrivance,”’ as used in Section 15(c)(1) of 
the act, is hereby defined to include any representation 
by a broker, dealer or municipal securities dealer that 
the registration of a broker or dealer, pursuant to Sec- 
tion 15(b) of the Act, or the registration of a municipal 
securities dealer pursuant to Section 15B(a) of the 
Act, or the failure of the Commission to deny or revoke 
such registration, indicates in any way that the Com- 
mission has passed upon or approved the financial 
standing, business, or conduct of such registered 
broker, dealer or municipal securities dealer or the 
merits of any security or any transaction or transac- 
tions therein. 


§15 U.S.C. 780-4. 


7The 75-day period in Rule 15Ba2-4 is intended to ac- 
comodate the 30-day period which the successor has to file 
his application and also the 45-day period which the Com- 
mission has to either approve the application or institute 
proceeding to disapprove the aplication. Since the procedure 
for handling applications of brokers and dealers under Sec- 
tion 15(b) of the Act, 15 U.S.C. 780(b), also requires the 
Commission to act affirmatively on applications within 45 
days (rather than permitting the application to become 
effective by lapse of time after 30 days), the Commission 
has amended Rule 15b1-3 to provide a 754-day time period 
for the registration of a predecessor to remain in effect after 
succession. 


817 CFR 240.15b1-3, 240.15b1-4, 240.15b2-1 
240.1 5b6- 1. 


and 


® The only significant difference is that Rule 15Bc3-1 does 
not provide, as does Rule 15b6-1, that a withdrawal from 
registration which is otherwise effective shall not become 
effective for an additional six months for purposes of the 
Securities Investor Protection Act of 1970 (‘‘SIPA”). Since 
municipal securities dealers registered under Section 15B(a) 


of the Act (i.e., banks and their departments and divisions 
and intrastate dealers) are not subject to SIPA, there 
appears to be no need to provide any additional time period. 


‘© Neither the newly adopted rules for succession under Sec- 
tion 15B nor the Commission's existing succession rules un- 
der Section 15(b) provide procedures for the succession of a 
broker or dealer registered under Section 15(b) by a 
municipal securities dealer required to register under Sec- 
tion 15B, or the succession of a municipal securities dealer 
registered pursuant to Section 15B by a broker or dealer 
required to register under Section 15(b). The Commission 
believes that successions of that type will be infrequent and 
can be handled on a case-by-case basis under the Com- 
mission's authority under Sections 15(a)(2) and 15B(a)(4) to 
grant exemptions from registration when consistent with the 
public interest, the protection of investors, and, in the case of 
exemptions under Section 15B(a)(4), the purposes of Sec- 
tion 15B of the Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12603/July 7, 1976 


NOTICE OF EFFECTIVENESS OF PROPOSED RULE 
CHANGE BY THE MIDWEST SECURITIES TRUST 
COMPANY (File No. SR-MSTC-76-8) 


The Midwest Securities Trust Company (“MSTC’) submitted 
on June 21, 1976 a proposed rule change, pursuant to Sec- 
tion 19(b)(3) of the Act and Rule 19b-4 thereunder, to allow 
the treasurer to make his full report of MSTC’s financial con- 
dition subsequent to the annual meeting of the shareholders. 
This rule change is necessitated by the unavailability of the 
previous year’s audit prior to the annual shareholders 
meeting held in January. 


The foregoing rule change has become effective pursuant to 
Section 19(b)(3) of the Securities Exchange Act of 1934. At 
any time within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the rule 
change if it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week beginning July 12, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within three 
weeks from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should be made 
to File No. SR-MSTC-76-8. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspec- 
tion at the Securities and Exchange Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, D.C. 
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Copies of the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12604/July 7, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 ("Exchange Act’) the single ten day suspension of ex- 
change and over-the-counter trading for the period com- 
mencing at 3:00 p.m.(EDT) on July 7, 1976 and terminating 
at midnight (EDT) on July 16, 1976 of the securities of Ban- 
nak, a Nevada corporation with principal executive offices 
located at 450 South 300 West, Salt Lake City, Utah 
84101 


The Commission suspended trading in the securities of Ban- 
nak because of questions concerning market activity in the 
company’s common stock, and because of conflicting infor- 
mation available to the public concerning assets, holdings, 
and certain acquisitions and available financing for the com- 
pany. 


The Commission cautions broker-dealers, shareholders and 

should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


at thoy 


prospecitve purcnasers that iney 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Acct. at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which its in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action 


lf any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension ts not necessary 
in the public interest or for the protection of investors, he 
may petition the Commission that it not renew the suspen- 
sion. Such petitition should be filed with the Commission in 
accordance with the procedure set forth in Securities Ex- 
change Act Release No. 12361 dated April 22, 1976. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12605/July 7, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PHILADELPHIA STOCK EXCHANGE, INC. 
File No. SR-PHLX-76-14 


The Philadelphia Stock Exchange, Inc. submitted on July 2, 
1976 a proposed rule change under Rule 19b-4 to authorize 
the Board of Governors to determine by resolution the hours 
during which business may be transacted on the Exchange. 


The foregoing rule change has become effective, pursuant to 
Section 19(b)(3)(A) of the Securities Exchange Act of 1934. 
At any time within sixty days of the filing of such proposed 
rule change, the Commission may summarily abrogate such 
rule change if it appears to the Commission that such action 
is necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of July 12, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federa/ Register. Persons 
desiring to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to file 
No. SR-PHLX-76- 14. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 L Street N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the abovementioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE COMMISSION 
17 CFR Part 240 
Release No. 34-12606; File No. $7-634 


ENFORCEMENT OBLIGATIONS OF EXCHANGES AND 
ASSOCIATIONS 


On May 26, 1976, the Commission published Securities Ex- 
change Act Release No. 12483, 41 FR 22959 (June 8, 
1976), announcing proposed Securities Exchange Act Rule 
19g2-1 to relieve national securities exchanges and 
registered securities associations from certain obligations to 
enforce the Securities Exchange Act of 1934 and the rules 
and regulations thereunder. Interested persons were invited 
to submit written views and comments on proposed Rule 
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19g2-1, and the time originally specified for submitting such 
comments will expire on August 1, 1976. 


In view of the complexity of the subject matter of the 
proposed rule and requests for additional time to formulate 
and submit comments, the Commission has determined to 
extend the comment period on proposed Rule 19g2-1 until 
September 13, 1976. Submissions should be made to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549 and should refer to 
File No. S7-634. All submissions will be made available for 
public inspection in the Commission's Public Reference Sec- 
tion, Room 6101, 1100 L Street, N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12607/July 7, 1976 


Admin. Proc. File No. 3-4838 
In the Matter of the Application of 


JAMES D. LANG, JR. 
Fairfax, California 


and 


THOMAS A. SARTAIN 
Novato, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 


Where president of member firm of registered securities 
association and president of member firm’s parent were 
responsible for material omissions in sale of securities, for 
the sending of inadequate confirmations to customers, and 
for the member's failure to comply with customer protection 
provisions, associations’s findings of violation sustained, and 
proceedings dismissed. 


APPEARANCES: 


Robert Charles Friese, of Shartsis, Friese & Niesar, for 
applicants. 


Lloyd J. Derrickson and Stephen A. Blumenthal, for 
the National Association of Securities Dealers, Inc. 


Review proceedings with respect to a decision dated 
April 24, 1975, by the Board of Governors of the 
National Association of Securities Dealers, Inc. Oral 
argument heard on June 10, 1976. 


James D. Lang, Jr., president, and Thomas A. Sartain, a 
registered representative, of Capital Planning Securities Co., 
Inc. (‘Planning’) formerly a member firm’ of the National 
Association of Securities Dealers, Inc. (“NASD”), appeal 
from disciplinary action taken against them by the Associa- 
tion. Planning is a wholly-owned subsidiary of Capital Plan- 
ning Associates, Inc. (“Associates”). Sartain is president of 
Associates and he and Lang, together with one Michael J. 
Scotto, own or control about 90% of Associates’ stock. The 
NASD censured applicants, barred Sartain from association 
with any NASD member, suspended Lang from any such 
association for 6 months, fined him $5,000 and assessed 
costs. 


This case is largely concerned with Planning's activities as 
managing underwriter of two intrastate offerings of 
securities of National Real Estate Fund (““NREF”), a real es- 
tate investment trust. NREF issued $20 million worth of 
securities in two installments. The first offering of 1,000,- 
000 shares at $10 per share was distributed by Planning 
from about July 1971 to January 1973, and the second 
from January to October of 1973. There was no trading 
market in NREF securities. However, if an NREF shareholder 
wished to sell his shares, Planning would arrange for them 
to be “cross-traded,” i.e., it would find a buyer and act as 
agent for both buyer and seller. The shares that were liq- 
uidated by the original buyer were cancelled and then 
reissued in the form of new certificates. From January 
through October 1973, Planning cross-traded 69,938 
shares. 


The NASD’s findings of violation may be summarized as 
follows: 


1. Applicants failed to disclose to purchasers of NREF 
securities that Planning and NREF were under the 
common control of Associates. 


2. Purchasers of cross-traded shares were not told 
that they were getting shares someone else wanted to 
sell instead of shares of the original issue. Nor were 
they told that many of the shares they were buying 
were being sold by the same people who were spon- 
soring the offering, including Lang and Sartain. 


3. Confirmations sent to customers in connection with 
NREF transactions failed to disclose adequately the 
capacity in which Planning was acting and, when 
Planning was acting as agent or dual agent, failed to 
provide required information. 


4. Applicants did not comply with the customer 
protection provisions of Rule 15c3-3 under the 
Securities Exchange Act. Specifically, applicants, 
while claiming an exemption under paragraph k(2)(A) 
of that rule,? failed to effectuate required transactions 
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through Planning’s “Special Account for the Exclusive 
Benefit of Customers,” and failed to maintain the re- 
quired bank notification.® 


5. Applicants improperly arranged for a customer's 
acquisition and quick liquidation of a large block of 
NREF securities in order to secure a dividend for the 
customer, and did not charge the customer a commis- 
sion on the resale of his shares. 


The NASD arrived at its conclusion that Planning and NREF 
were under common control as follows: 


NREF’s three trustees acted as its investment ad- 
visers, and Sartain was one of those trustees. 
Moreover, Sartain was the trustee who exercised day- 
to-day supervision over NREF's affairs. The other two 
trustees were not really independent. One, an at- 
torney, was a former director of Associates and con- 
tinued to receive legal fees from that company. The 
other, an accountant, earned about 15% of his total 
accounting income from Associates and its affiliates 
In addition, California West Properties, Inc., a wholly- 
owned Associates subsidiary of which Scotto was 
president, had a property management agreement 
with NREF. Scotto advised NREF’s trustees concern- 
ing the acquisition of prospective properties, and 
California West participated in the acquisitions that 
were made. 


Applicants argue that there was no common contorol. 
They assert that NREF’s trustees “sometimes” refused 
Associates’ suggested investments. They also point to 
affidavits from the trustees other than Sartain assert- 
ing their independence, and to the fact that Scotto 
held no position with NREF. And they state that Sar- 
tain abstained from voting on all matters relating to 
contracts with Associates. Finally, applicants stress 
the fact that, in late 1974, NREF’s trustees ousted 
Associates from its status as general partner in the 
numerous real estate limited partnerships in which 
NREF had invested 


The NASD’s factual findings are supported by the 
record, and we agree with its conclusion that NREF 
and Planning were under the common control of 
Associates. As one court has stated 


“Whether there is common control of a broker- 
dealer and an issuer of a security is a question of 
fact to be decided from all the circumstances of 
each case.’“ 


Viewing the totality of circumstances presented here, 
we think it clear that the NASD’s determination was 
correct. The fact that, after the period in question, 
there was a breakdown of the common control 
relationship, is irrelevant. 


Accordingly, since investors who bought NREF shares 
from Planning were not told that NREF and Planning 
were under common control, we affirm the NASD’s 
findings of violation. 
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Applicants admit that they failed to make additional dis- 
closures to purchasers of cross-traded NREF 
securities—that such purchasers were not getting original 
issue shares with proceeds going to the issuer, and that 
some of them were buying the shares of persons affiliated 
with Planning and Associates, including Lang and Sartain 
Applicants argue, however, that these omissions were not 
material. They assert that an investor would not normally 
know or care whether his money went to the issuer. And 
they state that there is no evidence that affiliated persons 
were motivated to sell on the basis of inside information. 


We cannot agree that the withheld information was im- 
material, and we affirm the NASD’s findings of violation. 
Prospective investors had a right to know that the issuer 
would not receive the benefit of the money they were paying 
for their shares.© And, whatever motive insiders may have 
had in selling, the fact that they were disposing of their 
shares was an important circumstance that should have 
been disclosed to customers.® 


IV. 


Although various factors are cited in mitigation, applicants 
admit their failure to comply with confirmation requirements 
and with the provisions of Rule 15c3-3 under the Exchange 
Act. Thus we affirm the NASD's findings of violations with 
respect to these matters 


However, after a careful review of the record, we are unable 
to discern any impropriety in connection with the remaining 
misconduct cited by the NASD—the transactions whereby a 
“‘favored’’ customer got a dividend on his short-term NREF 
investment, and paid no commission on the resale of his 
shares. Accordingly, the Association's findings of violation 
with respect to these transactions are set aside 


Vv 


Applicants argue that the sanctions assessed by the NASD 
are disproportionately severe aS compared with those im- 
posed in other cases. They assert, among other things, that 
they have never previously been subject to disciplinary 
proceedings, that they relied on another individual who was 
hired for the specific purpose of assuring compliance with 
the securities 1aws, and that their failures to comply with 
Rule 15c3-3 and confirmation requirements were inadver 
tent and did not harm customers. 


We are unable to conclude that the sanctions imposed by 
the NASD are excessive or oppressive. It is true that we 
have set aside certain of the NASD’s findings of violation. 
But, in light of applicants’ remaining misconduct, we do not 
consider that any reduction in penalties is warranted. Here 
the disclosure made by applicants to purchasers of NREF 
securities was seriously deficient. Customers were not told 
that the selling broker-dealer and the issuer were under 
common control, that customers were not getting original 
issue shares with proceeds going to the issuer, and that, in 
some cases, they were buying the stock of insiders, in- 
cluding applicants, who were disposing of their shares. 


Under the circumstances, we are no inclined to be lenient. e 


An appropriate order will issue. 
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By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS, SOMMER and POLLACK). 


George A. Fitzsimmons 
Secretary 





‘Planning did not appeal its expulsion from NASD 
membership in these proceedings. 


? That paragraph, as then in effect, provided: 


“The provisions of this rule shall not be applicable to a 
broker or dealer: 


(A) who carries no margin accounts, promptly 
transmits all customer funds and delivers all securities 
received in connection with his activities as a broker or 
dealer, does not otherwise hold funds or securities for, 
Or Owe money or securities to, customers and effec- 
tuates all financial transactions between the broker or 
dealer and his customer through one or more bank ac- 
counts, each to be designated as ‘Special Account for 
the Exclusive Benefit of Customers of (name of the 
broker or dealer)’... .” 


3 Paragraph (f) of the rule, as then in effect, provided: 


“A broker or dealer required to maintain the Reserve 
Bank Account prescribed by this rule or who maintains 
a Special Account referred to in paragraph (k) shall ob- 
tain and preserve in accordance with Rule 17a-4 a 
written notification from each bank in which he has his 
Reserve Bank Account or Special Account that the 
bank was informed that all cash and/or qualified 
securities deposited therein are being held by the bank 
for the exclusive benefit of customers of the broker or 
dealer in accordance with the regulations of the Com- 
mission, and are being kept separate from any other 
accounts maintained by the broker or dealer with the 
Darn... 


* Armstrong, Jones & Co. v. S.E.C., 421 F.2d 359, 362 (C.A. 
6, 1970).cert. denied, 398 U.S. 958. 


° See, e.g., Associated Investors Securities, Inc., 41 S.E.C. 
160, 171 (1962): Lloyd, Miller and Company, 41 S.E.C. 
200, 204-205 (1962). 


6 See The S. T. Jackson & Co., Inc., 36 S.E.C. 631, 655-657 
(1950). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12607/July 7, 1976 


Admin. Proc. File No. 3-4838 
In the Matter of the Application of 


JAMES D. LANG, JR. 
Fairfax, California 


and 


THOMAS A. SARTAIN 
Novato, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER DISMISSING REVIEW PROCEEDINGS 
On the basis of the Commission's opinion issued this day, 


IT IS ORDERED that these review proceedings be, and they 
hereby are, dismissed. 


By the Commission. 


George A. Fizsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12608/July 8, 1976 


Admin. Proc. File No. 3-4647 
In the Matter of 


M. J. COEN 
Ten Main Center 
Kansas City, Missouri 


NOTICE THAT INITIAL DECISION HAS BECOME FINAL 


The time for filing a petition for review of the initial decision 
in this proceeding has expired. No such petition has 
been filed. And the Commission has not chosen to review 
the initial decision on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) of 
the Commission's Rules of Practice, that the initial decision 
of the administrative law judge has become the final deci- 
sion of the Commission. The order contained in that decision 
barring M. J. Coen from association with any broker or 
dealer is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12609/July 8, 1976 


APPROVAL OF ADDITIONAL FINGERPRINT PLANS 
SUBMITTED BY THE AMERICAN STOCK EXCHANGE, INC. 
AND PHILADELPHIA STOCK EXCHANGE, INC. 
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The Securities and Exchange Commission today announced 
the approval of plans submitted by the American Stock Ex- 
change, Inc. and the Philadelphia Stock Exchange, Inc. for a 
six month pilot period beginning July 1, 1976, and ending 
December 31, 1976 pursuant to paragraph (c) of Rule 17f-2 
[17 CFR § 240.17f-2] under Section 17(f)(2) of the 
Securities Exchange Act of 1934 (the “Act’’) [15 U.S.C. 78a 
et seqg., as amended by Pub. L. No. 94-29 (June 4, 1975)]. 
Under the terms of these plans, the two self-regulatory 
organizations will collect fingerprint cards submitted by their 
members, forward the cards to the Attorney General of the 
United States for identification and appropriate processing. 
and return the fingerprint cards and any information received 
as a result of such processing to the submitting members. 
These plans are approved pursuant to the fingerprinting 
program established in Rule 17f-2.' 


Approval of American Stock Exchange and Philadelphia 
Stock Exchange Plans 


Pursuant to the provisions of paragraph (c) of Rule 17f-2. 
the American Stock Exchange and Philadelphia Stock Ex- 
change have submitted plans whereby they would collect 
fingerprint cards from their members, forward such records 
to the FBI, the fingerprint processing arm of the Attorney 
General, for identification and appropriate processing, and 
thereafter return the fingerprint cards and any information 
received from the FBI to the participating entities submitting 
such records.2 The Commission has reviewed the procedures 
detailed in the plans, and having due regard for the public in- 
terest, the protection of investors, and the fulfillment of the 
Commission's functions under the provisions of the Act, 
declares these plans to be effective on July 1, 1976 for a six 
month period, ending December 31, 1976.° 


It is anticipated that the American Stock Exchange and the 
Philadelphia Stock Exchange will contact their membership 
directly regarding submission of fingerprints pursuant to 
their plans. Partners, directors, officers, and employees of 
members of these three self-regulatory organizations who 
do not meet the conditions for exemption from fingerprinting 
under paragraphs (a) or (b) of the rule may satisfy the re- 
quirements of paragraph (a) by submission of fingerprints to 
such organizations pursuant to paragraph (c) of the rule and 
in accordance with the provisions of the plans. 


The American Stock Exchange and the Philadelphia Stock 
Exchange, through their roles as intermediaries in accor- 
dance with the terms of their plans and the provisions of 
Rule 17f-2, undertake no responsibility other than the con- 
veyance of fingerprint records and criminal history record in- 
formation between participating entities and the Attorney 
General of the United States. 


Statutory Basis and Competitive Consideration 


The approval of the fingerprinting plans filed by the 
American Stock Exchange and the Philadelphia Stock Ex- 
change is made pursuant to Sections 2, 17(f), and 23(a) of 
the Securities Exchange Act of 1934. The Commission has 
determined that the approval of these fingerprinting plans 
would impose no burden on competition not necessary or 
appropriate in furtherance of the purposes of the Act and is 
not inconsistent with the public interest or the protection of 
investors. 
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Solicitation of Public Comment 


All interested persons are invited to submit written 
statements of views and comments on the approval of the 
two fingerprint plans to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. They should refer to File 
No. $7-605. All comments will be available for public in- 
spection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Plans submitted by the Boston Stock Exchange, Inc., the 
National Association of Securities Dealers, Inc., the New 
York Stock Exchange, inc., and the Pacific Stock Exchange. 
Inc., were approved by the Commission on June 22, 1976. 
See Securities Exchange Act Release No. 12566 (June 22, 
1976), for the approval of these plans, a discussion of the 
background and purpose of Rule 17f-2, and the role of self- 
regulatory organizations in implementing the mandate of 
Section 17(f) of the Act. 


2 The American Stock Exchange plan, in addition, provides 
for the transmittal of fingerprint records for employees and 
associated persons of non-bank registered transfer agents 
handling American Stock Exchange listed securities. 


3 At the end of this pilot period, the Commission will 
evaluate the program and consider ihe permanent approval 
of such plans 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12610/July 8, 1976 


The Securities and Exchange Commission has issued a 
notice giving interested persons until July 27, 1976 to re- 
quest a hearing on an application of Neonex International 
Ltd. to withdraw its common stock from listing and registra- 
tion on the American Stock Exchange, Inc. 


In order for the company to facilitate expansion of its 
business operations in Canada (particularly with respect to 
the field of broadcasting), the company has concluded that it 
would be helpful if it were to withdraw from listing and 
registration on this United States securities exchange. The 
American Stock Exchange does not object to this applica- 
tion, and the company will continue to file periodic reports 
with the Commission pursuant to Section to file periodic 
reports with the Commission pursuant to Section 12(g) of 
the Exchange Act. 

















SECURITIES EXCHANGE ACT OF 1934 
Release No. 12611/July 8, 1976 


The Securities and Exchange Commission has issued a 
notice giving interested persons until July 23, 1976 to re- 
quest a hearing on an application of Cincinnati Stock Ex- 
change for unlisted trading privileges in the common stock 
of Bankamerica Corp. 








PUBLIC UTILITY HOLDING COMPANY ACT 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19600/July 2, 1976 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER COMPANY 
Hartford, Connecticut 


(70-5869) 


ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AND PROMISSORY NOTE 


Connecticut Yankee Atomic Power Company (‘’Connecticut 
Yankee’), a subsidiary of Northeast Utilities and New 
England Electric System, both registered holding companies, 
has filed an application-declaration and amendments 
thereto with this Commission pursuant to Sections 6 and 7 
of the Public Utility Holding Company Act of 1935 (“Act’’) 
and Rule 50(a)(2) promulgated thereunder as applicable to 
the following proposed transactions 


Connecticut Yankee proposes to issue and sell $13,800,000 
principal amount of its First Mortgage Bonds, Series B 
(‘Bonds’) to John Hancock Mutual! Life Insurance Company 
The Bonds will be issued as serial bonds, will bear interest at 
the rate of 9-%4% per annum and will have the following 
maturities: 


July 1, 1981 $1,400,000 
July 1, 1982 1,400,000 
July 1, 1983 1,400,000 
July 1, 1984 1,400,000 
July 1, 1985 1,400,000 
July 1, 1986 6.800.000 


The Bonds will be issued under the First Mortgage Indenture 
and Deed of Trust dated as of January 1, 1965 between 
Connecticut Yankee and Hartford National Bank and Trust 
Company, Trustee, as heretofore supplemented and as to be 
further supplemented by a Second Supplemental Mortgage 
Indenture to be dated as of June 1, 1976, making various 
amendments to the provisions with respect to the terms on 
which Connecticut Yankee may issue bonds to finance 
nuclear fuel. It is stated that the Second Supplemental! 
Indenture does not require the consent of the bondholders 
The Mortgage Indenture will be further supplemented by a 


Third Supplemental Indenture dated July 1, 1976, which in- 
cludes (a) a prohibition until July 1, 1981, against refunding 
the Bonds with or in anticipation of the proceeds from 
borrowings at a lower effective interest cost and (b) a provi- 
sion that so long as any of the Bonds shall be outstanding, 
Connecticut Yankee will not issue additional bonds on the 
basis of retired Bonds. 


Connecticut Yankee further proposes to issue and sell a 
promissory note (‘Note’) to The Connecticut Bank and Trust 
Company in the principal amount of $10,000,000 maturing 
in two years and bearing interest at 1-%% above the prime 
rate in effect from time to time at the bank. The Note may be 
prepaid at any time without premium or penalty and there 
will be no requirement for a commitment fee or compen- 
sating balances 


The net proceeds from the sales of the Bonds and Notes will 
be used to repay, in part, Connecticut Yankee’s outstanding 
short-term debt, estimated to be $26,600,000 at the time of 
the proposed sales. Such short-term borrowings were used 
primarily to finance the purchase of nuclear fuel. It is stated 
that the issuance of the Note will not cause Connecticut 
Yankee to exceed its level of short-term debt authorized by 
the Commission (HCAR No. 19407). The maximum 
allowable short-term debt will be reduced by the amount of 
the net proceeds from the sale of the Bonds. Connecticut 
Yankee estimates its required spending for nuclear fuel will 
be $8,800,000 in 1976 and $66,300,000 during the period 
1977 through 1980. It expects to finance such additiona! 
fuel primarily from internally generated funds. It is stated 
that the sales of the Bonds and Notes are exempted from 
the competitive bidding requirements of Rule 50 by reason 
of Rule 50(a)(2) since no finder’s fee or other fee will be 
payable to any third person in connection with the negotia- 
tion of either the Bonds or the Note. 


It is stated that the transactions have been approved by the 
Connecticut Public Utilites Control Authority. It is stated that 
no other State commission and no Federal commission, 
other than this Commission has jurisdiction over the propos- 
ed transactions. It is stated that the fees and expenses to be 
incurred in connection with the sale of the Bonds are es 
timated at $77,800, including legal fees of $63,300 and ac- 
counting fees of $2,000. The fees and expenses to be in- 
curred in connection with the sale of the Note are estimated 
at $1,500. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19564), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective 


iT 1S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration 
as amended, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act 
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For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19601/July 6, 1976 


In the Matter of 


OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5654) 


NOTICE OF PROPOSED ISSUE AND SALE OF POLLUTION 
CONTROL NOTES: REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE iS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison’), an electric utility company and a registered 
holding company, and its electric utility subsidiary, Penn- 
sylvania Power Company (‘Pennsylvania’), have filed a 
post-effective amendment to the application-declaration 
previously filed with this Commission designating Sections 
6, 7 and 12(d) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rules 44(b)(3) and 5C promulgated 
thereunder as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, as amended by said post-effective amendment, 
which is summarized below, for a complete statement of the 
proposed transactions 


Ohio Edison, Pennsylvania, The Cleveland Electric 
Illuminating Company, Duquesne Light Company and The 
Toledo Edison Company (collectively referred to as the 
“CAPCO companies”) are joining in the construction of three 
coal-fired generating units, Bruce Mansfield Plant Units Nos. 
1, 2, and 3(units”) to be located on the Ohio River near 
Shippingport, Pennsylvania, which will be owned by them as 
tenants in common, except that The Toledo Edison Com- 
pany will not share in the ownership of Unit No. 1. Under 
present allocations Ohio Edison will own 60% of Unit No. 1, 
39.3% of Unit No. 2 and 35.6% of Unit No. 3 and Penn- 
sylvania will own 4.2% of Unit No. 1, 6.8% of Unit No. 2 and 
2.68% of Unit No. 3. 


Under the Pennsylvania Industrial and Commercial Develop- 
ment Law, the Beaver County Industrial Development 
Authority (‘Authority’) is authorized to enter into 
agreements providing for the construction and financing by 
it of industrial development projects and the sale thereof to 
industrial occupants. The CAPCO companies have entered 
into such an agreement (the ‘“agreement’’) with the Authori- 
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ty with respect to the construction and financing of pollution 
control and waste disposal equipment and facilities for the 
units. 


Under the agreement the CAPCO companies will transfer to 
the Authority their respective interests in the facilities, sub- 
ject to the liens of their respective first mortgage indentures, 
and will be reimbursed for their cost of acquiring and con- 
structing the property so transferred. During the course of 
construction of the facilities, title thereto will be in the 
Authority. Upon the completion of each such portion, title to 
that portion will vest in the CAPCO companies. 


In order to finance the project, the Authority has heretofore 
issued and sold three series of its Pollution Control Revenue 
Bonds with respect to Ohio Edison and Pennsylvania. The 
Authority is expected to issue a fourth series of bonds 
(“Series D Bonds’) in aggregate principal amounts of up to 
$40,000,000 and $5,000,000 on behalf of Ohio Edison and 
Pennsylvania, respectively. The Series D Bonds are to be 
issued separately with respect to each company and the 
issuance of either company’s Series D Bonds is not depen- 
dent on the issuance of the other company’s Series D 
Bonds. 


The bonds will be issued pursuant to indentures supplemen- 
tal to separate trust indentures between the Authority and 
The Cleveland Trust Company, as Trustee (“Trustee’’) dated 
as of June 1, 1973. The bonds will be sold at such time, in 
such amounts, at such interest rates and for such prices as 
Ohio Edison and Pennsylvania, respectively, may approve. 
Although the Authority will be the issuer of the bonds, as 
required to exempt the interest thereon from federal income 
taxation, the credit of the Authority will not be pledged to 
the payment on the bonds. 


The Series D Bonds issued with respect to Ohio Edison are 
to be used in part to refund the $24,825,000 principal 
amount of 1975 Series C Bonds issued with respect to Ohio 
Edison in this proceeding (HCAR No. 19003). Proceeds from 
the sale of the Pennsylvania Series D Bonds are to be used 
in part to refund the $2,750,000 principal amount of the 
1975 Series C Bonds issued with respect to Pennsylvania. 
The balance of the proceeds of each company’s Series D 
Bonds will be used to finance that company’s share of ad- 
ditional costs in connection with the construction of the 
pollution control facilities at the Bruce Mansfield units. 


Except to the extent used to refund Series C Bonds, the 
proceeds from the Series D Bonds with respect to Ohio 
Edison and Pennsylvania will be placed in a separate escrow 
account for use in connection with construction and finan- 
cing of the facilities. Ohio Edison and Pennsylvania intend to 
account for transactions related to the notes in conformity 
with the Uniform System of Accounts. 


Concurrently with the issuance and delivery by the Authority 
of the Series D Bonds, Ohio Edison and Pennsylvania will 
each execute and deliver its pollution control note (‘note’) 
payable directly to the Trustee. Interest on such notes will be 
at the rates and will be payable at times corresponding to 
the rates of interest and times of payment on the bonds. The 
notes provide, among other things, that the amounts due 
thereunder must be paid whether or not the facilities are 
completed or perform satisfactorily and whether or not they 
are damaged or destroyed. The notes will be secured by a 
second lien on each company’s interest in the facility. 
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The Series D Bonds are expected to be marketed pursuant 
to arrangements between the Authority and Morgan Stanley 
& Co., Inc. Ohio Edison and Pennsylvania will not be parties 
to any agreements evidencing such arrangements. It is 
stated that the interest rate which may be obtained in con- 
nection with the issuance of the Series D Bonds cannot be 
predicted. Ohio Edison and Pennsylvania state that they 
have been advised that interest payable on the Series D 
Bonds will be exempt from certain taxes and that such tax- 
exempt bonds have historically carried an annual interest 
rate lower than comparable taxable long-term bonds. 


Ohio Edison and Pennsylvania request an exception from the 
competitive bidding requirements of Rule 50 for the 
issuance and sale of the pollution control notes pursuant to 
Rule 50(a)(5). 


It is stated that the Public Utilities Commission of Ohio and 
the Pennsylvania Public Utility Commission have jurisdiction 
over certain aspects of the proposed transactions and that 
no other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. Fees and expenses to be incurred in connec- 
tion with the proposed transactions are to be supplied by 
amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 2, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration, as further amend- 
ed by said post-effective amendment, which he desires to 
controvert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended by 
said post effective amendment, or as it may be further 
amended, may be granted and permitted to become effec- 
tive as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19602/July 7, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12598/July 7, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19603/July 7, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12599/July 7, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19604/July 7, 1976 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 16103 


(70-5390) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND PROPOSED 
GUARANTEE OF BORROWINGS BY UNAFFILIATED COAL 
MINING COMPANY 


Ohio Edison Company (“Ohio Edison”), an electric utility 
company and a registered holding company, and its electric 
utility subsidiary company, Pennsylvania Power Company 
(Penn Power’), have filed post-effective amendments to 
their application-declaration, as previously amended, with 
this Commission pursuant to Section 6(b) of the Public Utili- 
ty Holding Company Act of 935 (‘Act’) regarding the 
following proposed transactions. 


Ohio Edison and Penn Power along with Duquesne Light 
Company (‘Duquesne’), the Cleveland Electric Illuminating 
Company and the Toledo Edison Company, all unaffiliated 
with Ohio Edison or Penn Power, have entered a joint 
development program for power generation and transmis- 
sion known as the Central Area Power Coordination Group 
(“CAPCO”). On December 22, 1969, Ohio Edison, Penn 
Power and Duquesne, as buyers, entered into a 25-year coal 
supply agreement with the North American Coal Corpora- 
tion, as seller, for supplying the coal requirements of a 
CAPCO generating unit and a supplementary agreement to 
develop a new mine also a supply the said unit. These 
agreements were assigned by the seller to its wholly-owned 
subsidiary, Quarto Mining Company (‘Quarto’). On 
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November 30, 1971, the CAPCO companies entered into an 
agreement directly with Quarto to provide for the coal re- 
quirements of other CAPCO company generating units and 
to provide for additions to the new mine and the develop- 
ment of other new mines. 


Ohio Edison and Penn Power have previously been authoriz- 
ed in this proceeding to (1) enter into certain transactions to 
finance the operation and expansion of the Quarto mining 
activities and (2) incur short-term borrowings in connection 
with their normal operations. The authority granted to Ohio 
Edison and Penn Power in these matters expires June 30, 
1976 (HCAR Nos. 18511, 19066 and 19298, dated July 
26, 1974, June 30, 1975 and December 16, 1975, respec- 
tively). 


Ohio Edison and Penn Power now request authority through 
June 30, 1977, to make short-term borrowings and 


guarantees of borrowings by Quarto and the Quarto owner- 
trustee up to $166,000,000 by Ohio Edison and $30,000,- 
000 by Penn Power. In no event would the amount outs- 
tanding exceed 10% of the aggregate of (1) the total prin- 
cipal amount of all bonds or other securities representing 
secured indebtedness issued or assumed by the company 
presently outstanding and (2) the present aggregate of the 
par value of, or stated capital represented by, the outstan- 
ding shares of all classes of stock and of the surplus of such 
company, paid in, earned and other, if any. The amount of 
permissible unsecured indebtedness under the companies’ 
charters is in each case similarly restricted. 


The short-term borrowings to be made by Quarto and/or the 
Owner-Trustee, the repayment of which are to be 
guaranteed by the CAPCO companies, will be primarily un- 
der lines of credit established with five banks as follows: 


ESTIMATED EFFECTIVE RATES 
WITH PRIME AT 7% 





BANK NAME AMOUNT EXPECTED TERMS Ye UTILIZATION FULL UTILIZATION 





Cleveland Trust 





Company $ 5,000,000 117% of Prime 8.19% 8.19% 


The Chase Manhattan 
Bank, N.A 15,000,000 110% _ of 


Prime and 9.10% 8.40% 


10% of prime fees on 


line in lieu 


Central National 


of balances* 


Bank of Cleveland 5,000,000 Prime rate; 1/2% Com- 7.50% 7.00% 
mitment Fee on Un- 
sued Line 
Mellon Bank, N.A. 20,000,000 107% of Prime 7.49% 7.49% 
Society National 
Bank of Cleveland 3,000,000 Prime plus 1% 8.00% 8.00% 
Union Commerce Bank 6,000,000 Prime plus 3/4% 7.75% 7.75% 


WEIGHTED AVERAGE $54,000,000 


8.06% 7.82% 














* Fee amount subject to reduction based upon account balance 


In addition to the authority to guarantee short-term borrow- 
ings by Quarto and/or the owner-trustee, as outlined above, 
Ohio Edison and Penn Power also request authority to bor- 
row from banks for their own respective acounts. Those 
borrowings will be evidenceu by notes maturing not more 





than 9 months from their date of issue and will be pre- 


payable at any time without penalty. Ohio Edison requests 
authority to borrow up to the following amounts from the 


following banks upon the terms indicated 


Average Effective Rate 
Amount of Interest Compensating (based on prime 
Baik Line Rate Balances rate of 7%) 
Group of 51. banks $ 39,000,000 Prime None 7.71% 


headed by First 
National Bank of 


of Akron 

The Chase Manhattan 20,000,000 
Bank, N.A. 

Citibank, N.A 20,000,000 
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(treating normal work- 
ing balances as 
compensating balances 


110% of 10% of 8.56% 
Prime line 
110% of 10% of 8.56% 
Prime line 


) 





¢@ 


¢®@ 





10% of 
line 


10% of 
line 


10% of 
line 


10% of 
line 


10% of 
line 


10% of 
line 


Weighted Average 
Effective Cost 


Interest Rate* 


Highest rate of General 
Motors Acceptance Cor- 
poration commercial paper 
with maturity from 30 
to, and including, 180 
days plus 1/4% 


Ford Motor Credit Com- 
pany 180 day com- 
mercial paper rate 


General Motors Accep- 
tance Corporation 180 
day commerical paper, 
plus 1/8% 


8.56% 


8.56% 


8.56% 


8.56% 


8.56% 





* The rates noted would be converted to the annual simple interest equivalent since they are quoted on a discount basis. The 


Cleveland Trust 15,000,000 110% of 
2s Company Prime 
; = Irving Trust Company 12,000,000 110% of 
Prime 
Morgan Guaranty 12,000,000 110% of 
Trust Company Prime 
ee ay Ai 
National City Bank, 10,000,000 110% of 
Cieveland, Ohio Prime 
Central National 5,000,000 110% of 
Bank of Cleveland Prime 
: Society National 2,000,000 110% of 
¢@ Bank of Cleveland Prime 
$135,000,000 
Ohio Edison also request authority to borrow funds from 
the trust departments of the following banks on the follow- 
¢@ ing terms: 
Trust Department Amount 
Cleveland Trust Company $10,000,000 
¢@ 
First National Bank of 10,000,000 
Akron 
¢@ Akron National Bank 2,000,000 
and Trust Company 
ee paper rates specified. 
Penn Power also request authority to borrow the following 
amount from banks on the following terms: 
Amount of Interest 
¢ © Bank Line Rate 
Group of 9 banks $11,000,000 Prime 
t @ Citibank, N.A. $ 4,500,000 110% of 
Prime 
Citibank, N.A. $ 4,500,000 110% of 
Prime 
$20,000,000 


interest payable by Ohio Edison on outstanding loans would change from time to time based on changes in the commerical 





Average Effective Rate 
Compensating (based on prime 
Balances rate of 7% 

None 7.80% 
(treating normal work- 
ing balances as com- 
pensating balances) 

none 8.40 

10% 8.56 
Weighted Average 
Effective Rate: 8.11 
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Ohio Edison has filed a statement of its estimated expen- 
ditures and sources of financing for the period covered by its 
application establishing its need for $125,000,000 of the 
$166,000,000 authorization requested. Penn Power has 
filed a statement of its estimated expenditures and sources 
of financing for the period covered by its application es- 
tablishing its need for $24,000,000 of the $30,000,000 
authorization requested. 


The proceeds from the issue and sale of the notes will be 
used by Ohio Edison and Penn Power for their construction 
programs or to reimburse their treasuries for such construc- 
tion expenditures. 


The Pennsylvania Public Utilities Commission has authorized 
certain aspects of the proposed transactions and no other 
state commission and federal commission, other than this 
Commission, has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration, as 
further amended by said post-effective amendments, has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19566), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as further amended by said post-effective 
amendments, be granted and permitted to become effective 
In part: 


iT iS ORDERED, pursuant to the applicable provisions of the 
Act and the rules thereunder that Ohio Edison be, and it 
hereby is, authorized, effective forthwith, to issue short-term 
notes and/or guarantees in an aggregate principal amount 
not exceeding $125,000,000 outstanding at any one time 
through June 30, 1977 and that Penn Power be, and it 
hereby is, authorized, effective forthwith, to issue short-term 
notes and/or guarantees in an aggregate principal amount 
not exceeding $24,000,000 outstanding at any one time 
through June 30, 1977, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act and sub- 
ject to the reservation of jurisdiction ordered below. 


IT IF FURTHER ORDERED that jurisdiction be, and it hereby 
is, reserved to grant further relief applied for in whole or in 
part. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19605/July 7, 1976 


In the Matter of 
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MIDDLE SOUTH UTILITIES, INC. 
LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-5870) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARY COMPANY TO 
HOLDING COMPANY AND INCREASE IN STATED VALUE 
OF CAPITAL STOCK 


Middie South Utilities, Inc. (‘Middle South’), a registered 
hoiding company, and Louisiana Power & Light Company 
(“Louisiana’’), a public-utility subsidiary company of Middle 
South, have filed an application-declaration with this Com- 
mission pursuant to Sections 6(a), 7, 9(a), and 10 of the 
Public Utility Holding Company Act of 1935 (‘Act’) regard- 
ing the following proposed transactions 


Louisiana proposes to issue and sell to Middle South (the 
holder of all of the issued and outstanding shares of 
Louisiana's no par value common stock), and Middle South 
proposes to acquire, 3,900,000 additional shares of 
Louisiana’s common stock for an aggregate purchase of 
$25.000.000 in cash. Louisiana further proposes, con- 
currently with the consummation of the proposed stock sale, 
and in order to strengthen its capital structure for the benefit 
of holders of all classes of its securities, to increase the 
stated value of that part of its capital stock represented by 
the 41,500,000 shares of its common stock which will then 
be outstanding from $263,760,000 to $273,900,000 by 
transferring $10,140,000 from its Retained Earnings Ac- 
count to its Common Stock Account. Louisiana proposes to 
use the net proceeds from the sale of the additional common 
stock in part or in whole for its construction program, es- 
timated at $145,000,000 for 1976. for the payment of out- 
Standing short-term promissory notes, and for other cor- 
porate purposes 


No State comission and no Federal commission, other than 
this Commission has jurisdiction over the proposed transac- 
tions 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19563), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the factors in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
Satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and tn the interest 
of investors and consumers that said application-declaration 
be granted and permitted to become effective 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said applilcation-declaration 
be, and it hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act 


For the Commission by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19606/July 8, 1976 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 1106 
Shreveport, Louisiana 71156 


(70-5741) 


NOTICE OF PROPOSED ACQUISITION OF RAIL CARS BY 
LEASE AND ISSUANCE OF LOAN GUARANTEES IN 
CONNECTION WITH LEASE OF RAIL CARS AND 
RAILROAD REPAIR SHOP; REQUEST FOR EXCEPTION 
FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Southwestern Electric 
Power Company (“SWEPCO"), an electric utility subsidiary 
company of Central and South West Corporation, a 
registered holding company, has filed post-effective 
amendments to its application-declaration previously filed 
with this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’) designating Sections 6(a), 7, 
9(a) and 10 and Rule 50 promulgated thereunder as 
applicable to the following proposed transactions. All in- 
terested persons are referred to the application-declaration, 
as further amended by said post-effective amendments, for a 
complete statement of the proposed transactions. 


By order dated April 6, 1976 (HCAR No. 19468) issued in 
this proceeding, SWEPCO was authorized to acquire, con- 
struct and operate a unit train repair shop near Alliance, 
Nebraska. The shop is to be used for the maintenance and 
repair of railroad cars to be used for the transportation of 
coal to SWEPCO generating plants. The order stated that 
any financing, leasing or conditional purchase arrangements 
of the shop would be the subject of further order by the 
Commission 


SWEPCO has now filed post-effective amendments propos- 
ing (i) the acquisition of 363 gondola rail cars and (ii) the 
leasing of the shop and the cars (collectively, the “‘project’’) 
as described further below 


SWEPCO proposes to enter into a Participation Agreement 
(“agreement”) dated as of July 1, 1976, among it, City 
island Coal Company (the “‘lessor’’) and institutional investor 
(the ‘‘lender’’). The agreement will obligate SWEPCO to con- 
vey its interest in the project to the lessor on the closing date 
of the transaction. As explained further below. SWEPCO will 
then lease the project back from the lessor 


Under the agreement, the lessor will issue and sell a $14,- 
600,000 principa! amount 9 3/8% nonrecourse note due 
August 1, 1996 (‘note’) to the lender. Proceeds of the note 
will be used by the lessor to reimburse SWEPCO for its ex- 
penses incurred towards the acquisition and construction of 
the project and to complete such acquisition and construc 
tion 


The note is to be limited. nonrecourse obligation of the 
lessor, payable solely from rentals received under the lease 
and any money held by the lessor as proceeds from the sale 
of the note. The note will be unconditionally guaranteed as 
to principal, premium and interest by SWEPCO. 


The note will be subject to redemption at SWEPCO’'s option 
at redemption prices equal to the principal amount plus one 
year's interest if redeemed during the 12-month period 
beginning August 1, 1976, and declining by equal in- 
crements to 100% of principal amount if redeemed during 
the 12-month period beginning August 1, 1995. No optional 
redemption may be made prior to August 1, 1986 in con- 
nection with any refunding of the note at an interest cost of 
less than the interest rate borne by the note. The note is also 
subject to mandatory redemption at par plus accrued in- 
terest upon any extraordinary lease termination in connec- 
tion with casualty losses, condemnations or similar events 
under the lease 


SWEPCO and the lessor will enter into a lease (“lease”) un- 
der which the lessor will lease the project to SWEPCO for a 
term extending until August 1, 1996. SWEPCO will pay 
semiannual base rentals of $814,763.19 which will be suf- 
ficient to pay the installments of principal and interest on the 
note. SWEPCO also is obligated to pay supplemental rentals 
to cover all of the lessor’s expenses and costs in connection 
with the project as well as other liabilities and obligations 
assumed by SWEPCO under the iease. The lease is a net 
lease under which SWEPCO agrees, among other things, to 
pay all taxes and charges on the project assessed against 
the lessor. 


Under the lease, SWEPCO is obligated in the event of any 
damage, casualty, loss, destruction, condemnation or taking 
by eminent domain with respect to a project component 
which materially adversely affects the usefulness thereof to 
SWEPCO, either |i) to replace, rebuild or restore such com- 
ponent or (ii) to terminate the lease with respect to such 
component. Upon any such termination, SWEPCO is 
obligated to purchase the component at its then ‘‘termina- 
tion value,’ as determined under the lease. The lease also 
enumerates various events of default and specifies remedies 
which may be taken by the lessor upon the occurrence 
thereof. Such remedies include the right to take possession 
of project components, lease project components to others 
or the right to require SWEPCO to purchase project com- 
ponents at their then termination value. 


The lease gives SWEPCO the option at any time prior to 
February 1, 1996, to repurchase any project component by 
the assumption of partial liability, on a pro rate basis, on the 
notes, such partial liability to be in that proportion which the 
termination value of such project component bears to the 
termination value of the entire project 


SWEPCO states that it intends to include the full amount of 
its lease rental payments in determining its fuel costs for 
purposes of the fuel cost adjustment clauses in its rates, 
subject to applicable regulatory authorities. SWEPCO also 
states that the project does nnot fall within the allowable 
categories of bondable property under SWEPCO’s First 
Mortgage Indenture. 


SWEPCO requests an exception from the competitive bid- 
ding requirements of Rule 50, pursuant to Section (a)(5) 
thereof, for the issuance of its guarantees under the agree- 
ment. 


It is stated that no state commission and no federal commis- 
sion, other than this Commission, has jurisdiction over the 


proposed transaction. Fees and expenses to be incurred in 
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connection with the proposed transaction are to be supplied 
by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 2, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration, as further amend- 
ed by said post-effective amendments, which he desires to 
controvert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the 
applicant-declarant at the above-stated address, and proof 
of service (by affidavit.or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time after 
said date, the application-declaration, as amended by said 
post-effective amendments or as it may be further amended, 
may be granted and permitted to become effective as 
provided in Rule 2e of the General Rules and Regulations 
promulgated under the Act, or the Commission may, grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19607/July 8, 1976 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 


(70-5876) 


NOTICE OF PROPOSAL BY HOLDING COMPANY TO ACT 
AS SURETY ON SUPERSEDEAS BOND ISSUED BY 
SUBSIDIARY 

NOTICE IS HEREBY GIVEN that The Southern Company 
(“Southern”), a registered holding company. has filed a 
declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), designating 
Section 12(b) and (f) of the Act and Rule 45 promulgated 
thereunder as applicable to the following proposed transac- 
tion. Ail interested persons are referred to the declaration, 


which is summarized below, for a complete statement of the 
proposal. 


On June 25, 1976, the Alabama Public Service Commission 
entered an order denying an application for rate relief by 
Alabama Power Company (“Alabama”), an electric utility 
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subsidiary of Southern. Alabama has filed a notice of appeal 
to the Circuit Court of Montgomery County, Alabama from 
that order, and plans to petition such court for authority to 
place the requested rate increase in effect under 
supersedeas bond pending the outcome of its appeal. 
Southern states that, under Alabama law, as a condition 
precendent to placing the contested rate increase in effect 
subject to refund, a bond must be furnished in double the es- 
timated approximate amount by which revenues would be 
increased in six months by reason of the increased rates 
sought. Two or more sureties are required on the bond. Ad- 
ditonal bond on like conditions must be provided each six 
months as long as the appeal is pending and the 
supersedeas in effect. Southern further states that the 
revenue increase sought by Alabama will approximate $62,- 
480,000 for the first six months supersedeas period, which 
would require a bond of $124,960,000 in amount. 


In order for Alabama to avoid the substantial premium costs 
(estimated at $50,000 for the first six months supersedeas 
period) attendant upon use of a commercial surety, Southern 
proposes to act as one of the two required sureties on the 
supersedeas bond for the revenues during the initial six- 
month period and to execute as surety such further bonds or 
revewals or extensions as may be required to permit 
Alabama to keep the proposed rates in effect until the 
questions raised in its appeal have been finally determined. 
No fee, premium or other compensation will be paid 
Southern to act as surety. Joseph M. Farley, President of 
Alabama, will act as the second surety on the bonds. 


A statement of the fees, commissions and expenses paid or 
incurred in connection with the proposal will be supplied by 
amendment. Southern states that no State or Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 29, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issue of fact or 
law raised by said declaration which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the 
declarant at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from its rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 440/July 2, 1976 


The Securities and Exchange Commission has issued a 
Notice giving interested persons until July 27, 1976 to re- 
quest a hearing on an application by American Airlines, Inc. 
and C.l.T. Financial Corporation pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 declaring 
that the trusteeship of Bankers Trust Company under certain 
existing indentures of the two companies and under a 
proposed new indenture is not so likely to involve a material 
conflict of interest as to make it necessary in the public in- 
terest or for the protection of investors to disqualify Bankers 
Trust Company from acting as trustee under one of these in- 
dentures. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9339/July 2, 1976 


In the Matter of 


THE FORE FUND, INC. 

and : 

THE PARTNERS FUND, INC. 
522 Fifth Avenue 

New York, New York 10036 


(812-3953) 


NOTICE OF APPLICATION PURSUANT TO SECTION 17(b) 
OF THE ACT FOR AN ORDER EXEMPTING PROPOSED 
TRANSACTION FROM SECTION 17(a) OF THE ACT. 


NOTICE 1S HEREBY GIVEN THAT The Fore Fund, Inc. 
(Fore’’) and The Partners Fund, Inc. (‘‘Partners’’ or the ‘‘Sur- 
viving Corporation’’), (collectively referred to as 
Applicants’), Maryland corporations registered as diver- 
sified, open-end, management investment companies under 
the Investment Company Act of 1940 (‘Act’), filed an 
application on May 7, 1976, and an amendment thereto on 
June 11, 1976, for an order pursuant to Section 17(b) of the 
Act exempting from the provisions of Section 17(a) of the 
Act a proposed merger of Fore into Partners. All interested 
persons are referred to the application on file with the Com 
mission for a statement of the representations contained 
therein, which are summarized below 


Applicants state that Fore was incorporated on July 3. 
1972, and, as of March 31, 1976, had 1,500,000 shares of 
authorized capital stock. $1.00 par value, of which 45,152 
shares were outstanding, and net assets of $546,078. and 
that Partners was incorporated on September 8, 1967, and, 
as of March 31, 1976, had 25,000,000 shares of authorized 


capital stock, $1.00 par value, of which 2,709,245 shares 
were outstanding, and net assets of $23,061,929. 
Applicants further state that both Fore and Partners employ 
Cedar Street Consultants, Inc. (“Cedar Street’) as their in- 
vestment adviser, under identical’ investment advisory 
agreements, and that the Boards of Directors and principal 
officers of Fore and Partners are identical. 


The application provides that the articles of incorporation 
and by-laws of both applicants are substantially identical in 
all material respects, except that the articles of incorporation 
of Partners contain restrictions on its ability to borrow 
money and mortgage, pledge or hypothecate securities 
while no such restrictions are contained in the articles of in- 
corporation of Fore. The investment objective of each of the 
Applicants is to seek possible growth of capital. Applicants 
are both regulated investment companies within the mean- 
ing of Section 851 of the Internal Revenue Code of 1954. 


Applicants state that Fore does not presently offer its shares 
to the public, and that Partners, which originally was design- 
ed primarily for retirement plans and persons with tax- 
exempt or sheltered income, but is currently of interest to all 
investors seeking capital growth regardless of taxable status 
because of its tax loss carryforward, offers its shares at net 
asset value without sales load. 


According to the application, Cedar Street became the in- 
vestment adviser of the Applicants on January 20, 1975, 
after being selected by the Boards of Directors of the 
Applicants and approved by their stockholders as the 
successor to an investment adviser whose contract was ter- 
minated in September 1974, when it defaulted on certain 
obligations under its investment advisory agreement. Cedar 
Street has served as Fore’s investment adviser since January 
20, 1975 without receiving any investment advisory fees, 
pursuant to a provision in its investment advisory agreement 
with Fore which provides that if, with respect to any fiscal 
year of Fore, the total operating expenses paid by Fore, in- 
cluding investment advisory fees but excluding interest, tax- 
es, brokerage commissions and extraordinary expenses, ex- 
ceed 1% of the average net asset value of Fore, the invest- 
ment advisory fee with respect to such fiscal! year shall be 
reduced by an amount equa! to such excess. As a result, 
Applicants state that Cedar Street would be entitied to an 
investment advisory fee on the Fore assets following the 
proposed merger described herein ($2,730 per year based 
upon Fore’s net assets at March 31, 1976) which it ts not 
presently receiving. 


By the terms of the Plan, Fore shal! be merged into Partners 
in accordance with Maryland law. Partners shall be the sur- 
viving corporation, and the separate existence of Fore shall 
cease. On the effective date of the merger (the ‘Effective 
Date’) the outstanding shares of capital stock of Fore shall 
be converted into that number of full and fractional shares of 
Partners as shali have an aggregate net asset value equa! to 
the value of the net assets of Fore, all valued as of the close 
of business on the last day prior to the Effective Date 


The Plan further provides that, before the Effective Date, 
Fore will declare and distribute a dividend consisting of sub- 
stantially all of its undistributed net taxable investment in 
come (if any) and Partners will declare a dividend consisting 
of substantially all of its undistributed net taxable income (if 
any) as of a date within 45 days prior to the Effective Date, 


SEC DOCKET/1063 








payable to stockholders of record of Partners. as of a date 
prior to the Effective Date. In addition, Fore will distribute 
substantially all of its undistributed realized net taxable long- 
term capital gains (if any). It is anticipated by Applicants that 
Partners will not make any distribution of undistributed 
realized net long-term capital gains because of its tax loss 
carryforwards. 


In addition, Applicants state that the Plan provides several 
conditions precedent to the consummation of the merger, 
including the following: 


(a) Approval by the requisite vote or consent of 
stockholders of Fore. No approval will be sought from 
stockholders of Partners, as set forth below: 


(b) The obtaining by the Funds of a ruling from the 
Internal Revenue Service or opinion of counsel 
satisfactory to the Funds that the merger will con- 
stitute a tax-free reorganization; 


(c) The granting by the Commission of the exemption 
from the provisions of Sections 17(a) of the Act re- 
quested in the application; and, 


(d) The truth and correctness of customary represen- 
tations by each of the Applicants, which are set forth 
in the Plan. 


The Applicants state that, as of March 31, 1976, the Federal 
tax basis of securities held in the Fore protfolio was 84.78% 
of the market value of such securities and the Federal tax 
basis of securities held in the Partners portfolio was 91.10% 
of the market value of such securities. At that date the un- 
realized appreciation on investments held by Fore was $72,- 
559, and on investments held by Partners was $2,031,941. 
At the same date Fore had $69,888 of net realized capital 
gains and Partners had $1,345,935 of net realized capital 
gains during the current fiscal year and (at June 30, 1975) 
Partners had approximately $10,600,000 of capital loss tax 
carryforward, of which approximately $8,600,000 will ex- 
pire, if not used, on June 30, 1978, and approximately $2.- 
000,000 on June 30, 1979. 


In view of its tax loss carryforward, Applicants assert that 
Partners will not accrue any potential Federal tax payable 
with respect to its net taxable capital gains realized since 
July 1, 1975, as a liability on the Effective Date, and such 
gains will be retained (and not distributed) by Partners. To 
the extent that additional net capital gains are realized by 
the Surviving Corporation during the period following the 
Effective Date, former stockholders of Fore who are 
stockholders of the Surviving Corporation will be affected by 
the Federal tax consequences of all such gains on a basis 
proportionate to their interest in the Surviving Corporation. 


Applicants state that, in view of the fact that there can be no 
assurance that carryforwards can be utilized before they ex- 
pire, and in view of the uneven impact of any adjustment on 
individual stockholders because of different holding periods, 
tax bases, and tax rates, the Boards of Directors of the 
Applicants nave determined that it would not be appropriate 
to apply any tax adjustment formula to the net asset value 
exchange contemplated by the merger transaction. 


According to the application, it is expected that at the Effec- 
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tive Date all portfolio securities of Fore will be acceptable to 
and retained by Partners, subject to normal changes 
resulting from judgments as to the investment value of a 
particular security. Applicants further state that Fore has 
agreed that pending stockholder action on the merger, it will 
not acquire any securities the retention of which by Partners, 
after the merger becomes effective, would be inconsistent 
with the investment objectives or policies of Partners, and 
that Fore held no such securities as of the date of its filing of 
the amendment to the application. Since the portfolios of 
Fore and Partners are already essentially compatible, 
Applicants assert that the merger transaction will not result 
in realization of extra capital gains or brokerage expense by 
Partners. 


According to the application, preliminary proxy material in 
connection with the meeting of stockholders of Fore to be 
held for the purpose of voting upon the merger transaction 
described herein has been filed with the Commission as part 
of a Registration Statement on Form S-14 filed by Partners 
with respect to the shares of Partners to be issued in the 
merger. Such material further describes the merger transac- 
tion and the matters to be acted upon by the stockholders of 
Fore. Applicants state that Maryland law does not require 
approval of stockholders of a surviving corporation with 
respect to a merger if its outstanding shares will be in- 
creased by less 15% as a result of the merger and no change 
will be made in its articles of incorporation. Since no change 
will be made in the articles of incorporation of Partners in 
connection with the merger and Applicants anticipate that 
the outstanding shares of Partners would be increased by 
less than 15%, Applicants do not propose to submit the 
merger transaction to the stockholders of Partners for ap- 
proval 


Section 2(a)(3) of the Act, in part, defines as ‘‘affiliated per- 
son” of another person as 


... (A) any person directly or indirectly owning, con- 
trolling, or holding with power to vote, 5 per centum or 
more of the outstanding voting securities of such other 
person: (B) any person 5 per centum or more of whose 
Outstanding voting securities directly or indirectly 
owned, controlled, or held with power to vote, by such 
other person; (C) any person directly or indirectly con- 
trolling, controlled by, or under common control with, 
such other person; (D) any officer, director, partner, 
copartner, or employee of such other person; (E) if 
such other person is an investment company, any in- 
vestment adviser thereof or any member of an ad- 
visory board thereof... 


Applicants assert that because of the identity of the Boards 
of Directors of the Applicants, and the fact that they both re- 
tain Cedar Street as investment adviser, it may be argued 
that the Applicants are under common control and therefore 
affiliated persons of each other, although the Applicants do 
not concede this to be the case. 


Section 17(a) of the Act, in part, provides that it shall be un- 
lawful for any affiliated person of a registered investment 
company, or any affiliated person of such a person, acting as 
a principal, knowingly to sell to or purchase from such in- 
vestment company, or any affiliated person of such a person, 
acting as a principal, knowingly to sell to or purchase from 
such investment company any security or other property 
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Section 17(b) of the Act provides that the Commission, upon 
Application, may exempt from the provisions of Section 
17(a) a proposed transaction if evidence establishes that the 
terms of the proposed transaction, including the considera- 
tion to be paid or received, are fair and reasonable and do 
not involve any overreaching on the part of any party con- 
cerned and that the proposed transaction is consistent with 
the policy of each registered investment company concerned 
and with the general purposes of the Act. 


Applicants represent that the terms of the proposed transac- 
tion are reasonable and fair to all parties, do not involve 
overreaching, and are consistent with the investment objec- 
tives of each of the Applicants and with the policies of the 
Act. 


The Application provides that shares of the Surviving Cor- 
poration will be issued for shares of Fore on the basis of the 
respective net asset values of Fore and Partners determined 
at the close of business on the last business day preceding 
the effectiveness of the merger. The Applicants estimate 
that the eggregate expenses of consummating the merger, 
including the Special Meeting of Fore Fund stockholders and 
related proxy statement and legal, accounting and mis- 
cellaneous expenses, will be approximately $18,000. The 
Plan provides that each of the Applicants will bear its own 
expenses attributable to the merger, and that expenses 
deemed by the Directors of each of the Applicants to be 
common to the transaction (which are expected to comprise 
the major portion of the expenses) will initially be appor- 
tioned on the basis of the relation of the net assets of each 
of the Applicants to the net assets of the Surviving Corpora- 
tion on a pro forma basis as of the close of business on the 
date prior to the Effective Date, with the apportionment then 
adjusted so that the total expenses of the merger borne by 
Partners will not exceed $10,000. On this basis, Applicants 
estimate that Fore and Partners will bear approximately $8.- 
000 and $10,000 of the merger expense respectively. 
Applicants state their expectations that, following the 
merger, such items as expenses of director and stockholder 
meetings, attorney, auditor, transfer agent and custodian 
fees, stockholder reports and franchise fees, which are now 
paid by each Applicant, will constitute a lower percentage of 
the Surviving Corporation's income than of Fore’s income 
prior to the merger and that there will be no substantial im- 
pact on the expense ratio of Partners. While Applicants state 
that they do not expect the merger to result in any substan- 
tial economies for Cedar Street, the attentions of portfolio 
and other management personnel which have previously 
been divided between Fore and Partners will now be 
devoted exclusively to Partners. 


The Application further states that the proposed transaction 
is consistent with the investment objectives and policies of 
each of the Applicants. Both Applicants seek capital growth. 
The principal difference between the Applicants is that Fore 
can borrow up to one-third of its assets to leverage its in- 
vesting, while Partners is limited to borrowing for temporary 
purposes and not to exceed 10% of its total assets. 
However, Applicants assert that since Cedar Street became 
the investment adviser of Fore and Partners in January 
1975, Fore has not made any borrowings and the portfolios 
of the Funds have contained similar types of securities, and 
that, at March 31, 1976, approximately 57% of the equity 
investments of Fore consisted of issues also in the portfolio 
of Partners. While Partners pursues its investment objectives 


principally through investment in securities selected for their 
long-term investment merit and potential, the six-month 
period required to establish long-term gains does not in- 
fluence the selection or sale of its portfolio securities. 


Finally, Applicants assert that the proposed merger is con- 
sistent with the general purposes of the Act and would not 
involve any practices which Section 17(a) or any other provi- 
sion of the Act is designed to prevent. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 26, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter, accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any. 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in case of 
an attorney at law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9340/July 2, 1976 


In the Matter of 


SELECTED OPPORTUNITY FUND, INC. 
111 West Washington Street 
Chicago, Illinois 60602 


(811-1964) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT DE- 
CLARING THAT COMPANY HAS CEASED TO BE AN IN- 
VESTMENT COMPANY. 


On June 4, 1976, a notice was issued (Investment Company 
Act Release No. 9313) of an application filed on May 21, 
1976, by Selected Opportunity Fund, Inc. (“Applicant”), 
registered under the Investment Company Act of 1940 
(“Act’’) as an open-end, diversified managment investment 
company, for an order of the Commission, pursuant to Sec- 
tion 8(f) of the Act, declaring that Applicant has ceased to be 
an investment company. 
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The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 


IT |S ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of Selected Opportunity Fund, Inc. under the Act 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9341/July 2, 1976 


In the Matter of 


THE INCOME FUND OF AMERICA, INC. 
and 

AMERICAN INCOME INVESTMENTS, INC. 
611 West Sixth Street 

Los Angeles, California 90017 


(812-3913) 


NOTICE OF FILING OF APPLICATION PURSUANT TO SEC- 
TION 17(b) OF THE ACT FOR AN ORDER EXEMPTING A 
PROPOSED TRANSACTION FROM THE PROVISIONS OF 
SECTION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that American Income 
investments, Inc. (“AMINC’), and The Income Fund of 
America, Inc. (“IFA”) (collectively, the ‘‘Applicants’’), both 
open-end, diversified, management investment companies 
registered under the Investment Company Act of 1940 
(“Act’), have filed an application on February 13, 1976, and 
amendments thereto on June 24, 1976 and July 1, 1976, 
pursuant to Section 17(b) of the Act for an order of the Com- 
mission pursuant to Section 17(b) of the Act exempting 
from the provisions of Section 17(a) of the Act a proposed 
merger of AMINC into IFA. All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


According to the application, AMINC was incorporated in 
the State of Delaware on April 8, 1957, and, on May 31, 
1976, had 14,003,993 shares outstanding and net assets of 
$124,617,150. IFA was incorporated in the State of 
Delaware on April 8, 1969, and, on May 31, 1976, had 3.- 
235,003 shares outstanding and net assets fo $48,778.- 
672 
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Applicants state that they have entered into an Agreement 
and Plan of Merger (“Agreement”), pursuant to which 
AMINC will be merged into IFA and the separate existence 
of AMINC will cease. Applicants state further that, to 
become effective, the Agreement requires (1) the affirmative 
vote of at least a majority of the outstanding shares of each 
of the Applicants; (2) the receipt of either a ruling from the 
Internal Revenue Service or opinions of the Applicants’ 
respective legal counsels to the effect that the merger will 
constitute a tax-free reorganization; (3) the issuance of the 
order requested herein; and (4) any other orders of Federal 
and State regulatory authorities as may be necessary. Ac- 
cording to the application, the Agreement contains 
customary representations and warranties by each of the 
Funds, the truth and correctness of which are also con- 
ditions precedent to the consummation of the merger. 


Applicants state that the effective time of the merger is to be 
the close of the business day of July 31, 1976, and that, 
shortly before the effective date of the merger, each of the 
Applicants shall distribute to its shareholders substantially 
all of its net taxable income for the fiscal year through the 
effective date of the merger. 


lf the merger is consummated, it is proposed that the out- 
standing shares of AMINC held of record by each 
shareholder of AMINC will be converted into and become 
that number of full and/or fractional shares of IFA which, 
when multiplied by the net asset value per share of such 
shares of IFA, shall have an aggregate net asset value equal 
to the aggregate net asset value of such shareholder's in- 
terest in AMINC. The net asset value of the shares of com- 
mon stock of IFA and AMINC at the effective time of the 
merger shall be the net asset values of each of the 
Applicants determined in the manner described in their 
current prospectuses as of the close of the New York Stock 
Exchange on the day of the effective time of the merger or, if 
the Exchange is not open on that day, on the last preceding 
day on which the Exchange was open. 


The respective tax positions of Applicants as of May 31, 
1976, are said to be as follows: AMINC had a total capital 
loss carry-over of approximately $18,000,000, of which 
$6,300,000 $8,900,000 and $2,800,000 may be used to 
offset capital gains realized during the five year periods end- 
ing November 30, 1978, 1979, and 1980, respectively; 
IFA had a total capital loss carry-over of Approximately $6.- 
000,000 of which $3,800,000 and $2,200,000 may be 
used to offset capital gains realized during the five year 
periods ending July 31, 1979, and 1980, respectively; 
AMINC had net unrealized gains of $92,000 and net realiz- 
ed losses of $53,000; and IFA had net unrealized gains of 
$8,441,000 and realized gains of $518,000. 


The Applicants have agreed that no adjustment need be 
made in the computation of the Applicants’ respective net 
asset values to reflect any potential income tax impact on 
the shareholders of the Applicants which might result from 
differences in amounts of the realized and unrealized capital 
gains or losses. Applicants are of the opinion that the actual 
impact of capital loss carry-overs and current net unrealized 
gains or losses is not readily determinable and would be 
largely a matter of speculation, and that any such impact 
would depend on many different factors, including each 
individual shareholder's personal tax status. 
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Applicants state that the primary investment objective of 
both Applicants is current income, and that since all of the 
securities owned by AMINC are considered by the 
Applicants to be compatible with that objective, Applicants 
do not expect that any securities presently owned by AMINC 
will have to be sold in order to avoid delivery to IFA of 
securities imcompatible with IFA’s investment objective. 
Applicants represent that the portfolio of AMINC will con- 
tinually be reviewed to ascertain that all securities held by 
AMINC are compatible with IFA’s investment objective, and 
should any security held by AMINC be deemed to be incom- 
patible with IFA’s objective, it will be sold prior to the 
merger. 


Applicants state further that the investment restrictions of 
the Applicants are substantially similar in content and that 
the fundamental investment restrictions of IFA will continue 
in effect after the merger and will be the fundamental invest- 
ment restrictions of the surviving company. 


It is proposed that each of the Applicants will bear its own 
expenses in connection with the merger. The aggregate ex- 
penses are expected to be approximately $84,000, of which 
it is proposed that AMINC will bear $52,000 and the 
remainder of approximately $32,000 will be borne by IFA. 


Capital Research and Management and Management Com- 
pany (“CRMC”) acts as investment adviser to each of the 
Applicants. Applicants state that CRMC’s investment 
advisory agreement with IFA will continue as the in- 
vestment advisory agreement of the surviving company. 


It appears that CRMC’s investment advisory and service 
agreement with AMINC provides for compensation of .5% 
per annum of the first $150,000,000 of AMINC’s net assets 
and of .4% of the net assets of in excess of $150,000,000. 
CRMC’s corresponding agreement with IFA provides that 
IFA shall pay CRMC .3% per annum on the first $50,000,- 
000 of IFA’s net assets, and .21% per annum on the portion 
of such assets in excess of $50,000,000, plus 5% of the first 
$3,000,000 of IFA’s gross investment income and 2.25% of 
the portion of IFA’s annual gross income in excess of $3,- 
000,000. 


Applicants contend that they are not “affiliated persons” of 
each other, or affiliated persons of affiliated persons of each 
other, within the meaning of Section 2(a)(3) of the Act. 
Applicants assert that they have only one common director, 
and that the majority of the members of their respective 
Boards of Directors are not ‘interested persons” as defined 
in the Act. Applicants further state that they have no com- 
mon officers with the exception of one individual and that 
neither of them owns any of the outstanding shares of the 
other. As stated above, CRMC acts as investment adviser to 
each of the Applicants. 


Applicants recognize, however, that on the basis of the 
foregoing facts they might be deemed to be ‘‘affiliated per- 
sons” of each other and state that they have filed the 
application so as to avoid any question being raised under 
Section 17(a) of the Act with respect to the transaction 
described therein. 


Section 17(a) of the Act provides, in part, that it shall be un- 
lawful for any affiliated person of a registered investment 
company, or an affiliated person of such a person, acting as 


principal, knowingly to sell or purchase from such registered 
investment company any security or other property. Section 
17(b) of the Act provides that the Commission, upon 
application, shall by order exempt a proposed transaction 
from the provisions of Section 17(a) if evidence establishes 
that the terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable and fair 
and do not involve overreaching on the part of any person 
concerned, and that the proposed transaction is consistent 
with the policy of each registered investment company con- 
cerned and with the general purposes of the Act. 


Applicants submit that the terms of the proposed transac- 
tion are fair and reasonable and do not involve overreaching 
on the part of any person concerned in that shares of IFA are 
proposed to be issued for shares of AMINC on the basis of 
their respective net asset values. Applicants further submit 
that the transaction is consistent with the policies of each of 
them. In the opinion of the Applicants, the shareholders of 
IFA will benefit from the spreading over their combined 
assets of certain relatively fixed expenses such as certain 
duplications of expense in: (i) auditing, accounting, and legal 
areas; (ii) the qualification of shares for sale in the various 
jurisdictions where shares are sold; (iii) preparation and prin- 
ting of shareholder reports, prospectuses and proxy 
materials; and (iv) possible further savings in custodian fees 
and other expenses. It is estimated by Applicants that their 
combined expenses in the twelve months ended December 
31, 1975, assuming that IFA’s current Investment Advisory 
and Service Agreement had been in effect throughout the 
period, would have been reduced by more than $185,000 
had the Funds had been combined during that period. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than July 26, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order order 
a hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants at the ad- 
dress stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule O- 
5 of the Rules and Regulations promulgated under the Act. 
an order disposing of the application will be issued as of 
course following said date, unless the Commission 
thereafter orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9342/July 6, 1976 


In the Matter of 


STANDARD & POOR’S/INTERCAPITAL LIQUID 
ASSET FUND, INC. 

1775 Broadway 

New York, New York 10019 


(812-3922) 


NOTICE OF APPLICATION PURSUANT TO SECTION 6(c) 
OF THE ACT FOR EXEMPTION FROM SECTIONS 19(a) 
AND 19(b) OF THE ACT, AND RULE 19b-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Standard & 
Poor’s/InterCapital Liquid Asset Fund, Inc. (““Applicant’’), an 
open-end, diversified management investment company 
registered under the Investment Company Act of 1940 
(“Act’’) filed an application on March 5, 1976, and an 
amendment thereto on May 20, 1976, for an order of the 
Commission pursuant to Section 6(c) of the Act for exemp- 
tions from the provisions of Sections 19(a) and 19(b) of the 
Act and Rule 19b-1 thereunder. 


Applicant is a no-load mutual fund commonly known as a 
“money market fund.” Its investment objective is high 
current income, preservation of capital and liquidity. It seeks 
to achieve this objective by investing in the following money 
market instruments: U.S. Government securities, bank 
obligations, commercial paper, and corporate obligations 
maturing in two years or less 


Applicant follows the practice of declaring all net income as 
dividends on a daily basis. Net income is defined to consist 
of (1) interest earned or accrued on portfolio securities, (2) 
plus or minus realized and unrealized gains and losses on 
portfolio securities, (3) minus estimated expenses relating to 
the dividend period. Dividends are reinvested daily in the 
form of additional shares of the Applicant at net asset value. 
Shareholders who so request may have their dividends paid 
out monthly in cash. For such shareholders the shares 
credited to their accounts on reinvestment of dividends will 
be redeemed and the proceeds paid to them in cash. Appli- 
cant believes that many investors often purchase shares of 
the Applicant as an interim or short-term investment in 
search of a high income return consistent with the goal of 
preservation of capital and liquidity over short periods of 
time, and that it is essential to this medium of investment 
that stockholders receive daily the exact proportion of ac- 
cumulated net income accrued on their investments. 


In general, Applicant intends to hold securities purchased 
until maturity, although portfolio securities may be sold prior 
to maturity because of short-term variations in market or 
business conditions or because of management's revised 
evaluation of a portfolio security or to meet redemptions or 
to take advantage of capital gains opportunities. Since net 
income of Applicant is defined to include capital gains and 
losses, the daily declaration of net income could at times in- 
clude realized profits or losses upon the sale of portfolio 
securities. 


Section 1 9(a) 


Section 19(a) of the Act prohibits paying any dividend or 
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making any distribution in the nature of a dividend payment 
wholly or partly from any source other than accumulated un- 
distributed net income determined in accordance with good 
accounting practice and not including profits or losses realiz- 
ed upon the sale of securities, unless the payment is accom- 
panied by a statement which adequately discloses the 
source of such payment. 


Applicant asserts that the posting of daily credits to 
shareholder accounts of accrued income, which may at 
times include realized securities profits or losses, would 
appear on its face to be inconsistent with the requirements 
of Section 19(a), to the extent that any such daily credit is 
deemed to constitute ‘a distribution in the nature of a divi- 
dend payment’, unless a statement is furnished to 
shareholders disclosing the source of the dividend credit. 
Applicant represents that it would be an unduly burdensome 
expense and disruptive of its operations to send a written 
statement to shareholders of the source of the dividend each 
time daily net income credited to shareholder accounts in- 
cludes any realized profits or losses. 


Applicant provides individual quarterly account statements 
to all shareholders and monthly accounts statements to 
those who receive monthly distributions of net income. It 
proposes to include with the mailing of such statements a 
further statement as to the source of the dividends for the 
period covered if any such dividends include any profits or 
losses realized upon the sale of portfolio securities. 


Subparagraph (g) of Rule 19a-1 states that the purpose of 
Section 19(a) is to afford security holders adequate dis- 
closure of the sources from which dividend payments are 
made. Applicant maintains that providing information as to 
the source of dividend payments is adequate when furnished 
with regular periodic monthly or quarterly shareholder ac- 
count statements which show the cumulative amount of 
dividends credited to shareholder accounts over the period 
covered. 


Section 19(b) and Rule 19b-1 


Section 19(b) of the Act and Rule 19b-1 thereunder 
prohibits distributions of long-term capital gains dividends 
more frequently than once a year. Applicant represents that 
it does not generally contemplate the realization and pay- 
ment of long-term capital gain distributions. If, however, cir- 
cumstances result in the realization of such gains, Applicant 
wishes to be in a position to distribute them at approximate- 
ly the time they are realized together with its other dis- 
tributions of income. If such gains could not be distributed 
currently, Applicant's net asset value on each daily valuation 
day would be increased by the amount of such undistributed 
gain with no current benefit accruing to shareholders unless 
they elected to redeem their shares. 


Applicant asserts that the following are the principal pur- 
poses of Section 19(b): to prevent shareholders from con- 
fusing dividends of interest income with distribution of 
Capital gains; to relieve investment company managers from 
pressure to realize such gains; to mitigage improper sales 
practices related to the distribution of such gains; and to 
eliminate the administrative expenses relating to quarterly or 
semi-annual capital gains distribution. Applicant states that 
such dangers are not applicable to its operation in light of 
the following considerations: (a) such distributions are likely 
to be infrequent in number and limited in dollar amounts; (b) 
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the nature of the Applicant as a vehicle for investing in 
money market instruments assures the absence of pressure 
to realize capital gains; (c) the payment of such distributions 
will not result in any additional expenses since they will be 
credited to shareholder accounts with daily dividends of in- 
come; and (d) the Applicant will delineate the nature of such 
distributions when mailing monthly and quarterly individual 
account statements to shareholders. 


Section 6(c) authorizes the Commission to exempt any per- 
son, security, or transaction, or any class or classes of per- 
sons, securities, or transactions from the provisions of the 
Act and rules promulgated thereunder if and to the extent 
that such exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 2, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for hearing on the 
application accompanied by a siatement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission should order a hearing 
thereon. Any such communication should be address: 
Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicant at the ad- 
dress stated above. Proof of such service (by affidavit or in 
case of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the Act, an 
order disposing of the matter will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own mo- 
tion. Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9343/July 7, 1976 


See 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12598/July 7, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9344/July 7, 1976 


See 
SECURITIES EXCHANGE ACT OF 1934 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9345/July 8, 1976 


In the Matter of 


MERRILL LYNCH READY ASSETS TRUST 

MERRILL LYNCH ASSET MANAGEMENT, INC. 
MERRILL LYNCH GOVERNMENT SECURITIES, INC. 
One Liberty Plaza 

165 Broadway 

New York, New York 10006 


(812-3809) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c) AND 17(b) OF THE ACT FOR AN ORDER 
EXEMPTING CERTAIN TRANSACTIONS FROM THE 
PROVISIONS OF SECTION 17(a) 


NOTICE IS HEREBY GIVEN that Merrill Lynch Ready Assets 
Trust, previously Lionel D. Edie Ready Assets Trust (the 
“Trust’’), Merrill Lynch Asset Management, Inc. (“MLAM") 
and Merrill Lynch Government Securities, Inc. (GSI!) 
(collectively referred to as ‘‘Applicants’’), filed an 
appliCATION ON May 12, 1975, and amendments thereto 
on June 1, and June 25, 1976, pursuant to Sections 6(c) 
and 17(b) of the Investment Company Act of 1940 (the 
Act’) for an order of the Commission for an exemption to 
permit the Trust and MLAM to engage in certain principal 
transactions with GSI in the manner and subject to the con- 
ditions summarized below. All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


The Trust is a diversified open-end management investment 
company and is registered under the Act. The Trust is a so- 
called money market trust seeking preservation of capital, 
liquidity, and the highest possible income consistent with 
the foregoing objectives available from the short-term 
money market securities in which the Trust invests. Such 
money market securities will principally consist of short- 
term United States Government securities, Government 
agency securities, bank money instruments such as cer- 
tificates of deposit and bankers’ acceptances and corporate 
debt instruments including commercial paper. At December 
31, 1975, the total assets of the Trust were approximately 
$85 million, of which, approximately $50 million (59%) con- 
sisted of certificates of deposit; $5 million (5.8%), commer- 
cial paper; $2 million (2.3%), bankers’ acceptances; $2 
million (2.3%), U.S. Government securities; and $25.7 
million (30%), Government agency securities. 


SEC DOCKET/1069 








MLAM is a newly organized, wholly-owned subsidiary of 
Merrill Lynch and Co., Inc. and is registered as an investment 
adviser under the Investment Advisers Act of 1940. On June 
15, 1976, MLAM, pursuant to a vote of the shareholders of 
the Trust, entered into an investment advisory agreement 
with the Trust containing terms substantially similar to those 
in the Trust’s previous agreement with Edie Management 
Services, another wholly-owned subsidiary of Merrill Lynch 
and Co., Inc. (which was sold on that date to an Employee 
Stock Ownership Trust formed for the benefit of Edie 
employees), except that the advisory fee, which had been 2 
of 1% of average net assets, is scaled down at asset levels 
above $500 million. 


Merrill Lynch, Pierce, Fenner & Smith Incorporated (“Merrill 
Lynch’) which is a wholly-owned subsidiary of Merrill Lynch 
& Co., Inc., is the sponsor of the Trust. 


The application states that GSI, which is a wholly-owned 
subsidiary of Merrill Lynch & Co., Inc., is one of the largest 
dealers in the United States Government securities, Govern- 
ment agency securities and money market securities. 


GSI and MLAM are “affiliated persons” of the Trust and of 
each other within the meaning of such term contained in 
Section 2(a)(3) of the Act. Applicants state that GSI and 
MLAM operate as completely separate entities under the 
umbrella of the Merrill Lynch holding company. While such 
corporations are under common control, they each have 
their own separate officers and employees, each is separate- 
ly capitalized and each maintains its own separate books 
and records and operates as an independent profit center. 


Section 17(a) of the Act, in pertinent part, provides that it 
shall be unlawful for any affiliated person of a registered in- 
vestment company, or any affiliated person of such a person, 
acting as principal, knowingly to sell to or purchase from 
such registered company, or any company controlled by 
such registered company, any security, or other property. 
Because of the above-described affiliation of GS! with the 
Trust, the Trust is prohibited from making purchases from or 
sales to GSI of securities in transactions in which GSI acts 
as principal. 


Section 17(b) of the Act provides, however, that the Com- 
mission, upon application, may exempt a transaction from 
the provisions of Section 17(a) if evidence establishes that 
the terms of the proposed transaction, including the con- 
sideration to be paid, are reasonable and fair and do not in- 
volve overreaching on the part of any person concerned, and 
that the proposed transaction is consistent with the policy of 
the registered investment company concerned and with the 
general purposes of the Act. 


Section 6(c) provides that the Commission may conditional- 
ly or unconditionally exempt any person, security or transac- 
tion, or any class or classes of person, securities, or transac- 
tion, from any provision or provisions of the Act or of any 
rule or regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public interest 
and consistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions of the Act. 


The portfolio securities in which the Trust may invest are 


limited to money market securities. The rationale behind the 
application is based upon the specialized nature of the so- 
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called money market in which such securities are traded and 
the special requirements of the Trust with respect to its port- 
folio transactions. 


Applicants represent that the money market is a term 
applied to the large pools of relatively risk-free, short-term, 
debt-oriented securities loosely defined as money market 
securities or instruments. Average daily trading in the money 
market approximates $5 billion. Such securities are general- 
ly traded in large amounts. Practically all trading in money 
market securities takes place in an over-the-counter market 
which is comprised of a group of dealer firms largely con- 
sisting of major securities firms and large banks (primarily 
the 27 Government securities dealers (one of which is GSI) 
who report their daily position and trading to the Federal 
Reserve Bank of New York). The dealers usually are acting 
as principal for their own account. Money market securities 
are generally traded on a net basis and do not normally in- 
volve either brokerage commissions or transfer taxes. The 
cost of portfolio securities transactions of the Trust primarily 
consists of dealer or underwriter spreads. There are no clear- 
ly defined spreads. Spreads generally do not exceed 1/4% 
and decline on larger amounts. A typical spread for a tran- 
saction of the Trust is 1/8%. 


Applicants assert that the above indicated breadth of the 
money market is somewhat misleading. There is a great 
variety of types of money market securities and the money 
market tends to be highly segmented. The character of the 
market for a particular security will vary widely in terms of 
price, volatility, liquidity abd availability. There are significant 
fluctuations in yield among the various types of securities 
and even within the various types depending upon the 
maturity date and the quality of the issuer. 


Applicants further state that access to this market depends 
solely on access to the dealers on this acess can only be ob- 
tained by being a participating customer of the dealers and 
thereby obtaining realistic quotations. Best price and execu- 
tion is normally achieved by obtaining competitive 
quotations from the competitive retail dealers with respect 
to a particular security. 


GSI asserts that, based on figures released by the Federal 
Reserve Bank of New York, it believes itself to be one of the 
three largest competitive retail dealers in the money market 
Being competitive means that such dealer has the security in 
inventory and is in a position to quote favorable prices with 
respect thereto. Average daily volume of trading by GSI in 
money market securities is in the area of $750 million and 
on some days its volume exceeds $1 billion. GSI’s average 
share of the money market trading is at least 15% of the 
total. 


The application states that, subject to policy established by 
the Trustees and officers of the Trust, MLAM is primarily 
responsible for the Trust's portfolio decisions and placing of 
the Trust's portfolio transactions. In placing orders, it is the 
policy of the Trust to obtain the best prices and execution for 
its transactions. The Trust's policy of investing in securities 
with short maturities and its utilization of various yield im- 
provement techniques results in high portfolio turnover. The 
investment policies of the Trust, the nature of the money 
market and the fact that the Trust shares are redeemable 
require rapid acquisition and disposition of portfolio 
securities. To illustrate the degree of the portfolio activity of 
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the Trust, during the period from February 19, 1975 to 
December 31, 1975, the purchases of money market 
securities by the Trust amounted to $819,082,378 and 
sales and maturities amounted to $734,451,474. Included 
therein were purchases, and sales and maturities, of U.S. 
Government and Government agency securities of $117.- 
092,236 and $91,424,351, respectively. 


In summary, the Trust and adviser (MLAM) believe access to 
GSI is highly desirable for four reason: 


1. The Trust's special requirements result in high port- 
folio activity and a need to make rapid purchases and 
sales of securities in the money market. 


2. GSI is such a major factor in the money market that 
being unable to deal directly with GSI may, upon oc- 
casion, deprive the Trust of obtaining best price and 
execution, especially in the disposition of portfolio 
securities in weak markets. 


3. The money market is highly competitive and remov- 
ing a competitive factor as important as GS! from the 
market may deprive the Trust of best and execution 
even when dealing with other dealers. 


4. The dealers function as the information sources in 
the money market and being deprived of dealing with 
GSI removes the Trust from one major information 
source.The application asserts that it is the belief of 
the Board of Trustees of the Trust that being unable to 
engage in principal transactions with a major dealer 
such as GSI may act to the detriment of the Trust. At 
the same time, however, the Board is mindful of the 
potential conflicts of interest posed by conducting 
principal transactions with an affiliate. The Audit Com- 
mittee of the Board has reviewed and the Trustees 
have approved the plan proposed by the application 
which, if granted, would permit the Trust to conduct 
principal transaction with GSI under conditions and 
subject to controls designed to insure that the terms of 
each proposed transaction will be fair and reasonable 
and not involve overreaching on the part of any person 
concerned and to eliminate the possibility of abuses of 
the potential conflicts of interest. 


The provisions of the proposed plan are as follows: 


(1) The exemption will only apply to the short-term 
Untied States Government securities and government 
agency securities in which the Trust may invest. These 
securities are all exempt securities under Section 
3(a)(2) under the Securities Act of 1933 and general- 
ly, because of their Government backing, involve less 
risk than the other types of money market securities in 
which the Trust may invest. The market for Govern- 
ment and Government agency securities has more 
depth and liquidity and is subject to less volatility than 
other types of money market securities and, therefore. 
presents less potential for abuse of the inherent con- 
flicts of interest 


(2) All transactions will originate with the Trust or 
MLAM and not with GSI. No solicitations will be made 
of the Trust or MLAM by GSI. In discussions with 
respect to proposed transactions between the Trust 


and GSI, GSI personnel will confine their activities to 
the response to inquiries from the Trust or MLAM con- 
cerning available inventory, ideas as to advantageous 
trades and other money market information. Neither 
Merrill Lynch nor Merrill Lynch & Co., Inc. will have 
any involvement with repect to proposed transactions 
between the Trust and GSI and neither will attempt to 
influence or control in any way the placing by the Trust 
or MLAM of orders with GSI. 


(3) Before any transaction will be executed with GSI, 
the Trust or MLAM will obtain such information as 
they deem necessary to determine the most favorable 
price (as defined in (4) below) available with respect to 
the transaction. Before any transaction will be ex- 
ecuted with GSI, the Trust or MLAM must check at 
least three other dealers to obtain a competitive 
quotation. With respect to prospective purchases of 
securities, these dealers must be those who have 
money market securities of the categories and the 
type desired in their inventory and who are in a posi- 
tion to quote favorable prices with respect thereto. 
With respect to the prospective disposition of 
securities, these dealers must be those who in the ex- 
erience of the Trust are in a position to quote favorable 
prices. 


(4) A determination will be required in each instance, 
based upon the information available to the Trust and 
MLAM that the price available from GSI is ‘better 
than” that available from other sources. To be con- 
sidered better than the quotation from other sources, 
the GS! quotation must be at least one basis point 
better than that available from other sources if the 
quotation is made in terms of yield basis; if the quota- 
tion is made in terms of a dollar price, it must be at 
least 1/64 of a dollar better than the quotation from 
other sources. 


Applicants assert that such a standard is consitent 
with the application’s other safeguards. The applica- 
tion applies only to United States Government and 
Government agency securities where spreads 
between dealers are much narrower than with respect 
to other money market instruments. Treasury bills with 
a six month maturity generally have, according to the 
application, a maximum spread of two basis points 
and a majority of the trades are with a one basis point 
spread or less, since dealers eliminate any greater 
differentials by trading among themselves. Applicants, 
therefore, assert that even a two basis point spread 
would eliminate most opportunities for business and 
that, given the current competitive state of the market, 
a one basis point standard will be a tough but fair test. 


(5) GSl's dealer spread in regard to any transaction 
with the Trust will be no greater than its customary 
dealer spread, which in turn will be consistent with the 
average or standard spread charged by dealers in 
money market securities for the type of security and 
the size of transaction involved. 


(6) The exemption will be made subject to any 
regulations promulgated by the Securities and Ex- 
change Commission under Section 11(a)(2)(B) of the 
Securities Exchange Act of 1934 which would 
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otherwise prohibit or restrict in any way the ability of 
the Trust and/or its investment adviser to conduct 
principal transactions with GSI. 


(7) The exemption will be valid only so long as MLAM 
and GSI operate as separate entities within the 
holding company framework of Merrill Lynch & Co., 
Inc. with their own separate officers and employees, 
separate capitalization and separate books and 
records. 


(8) The Trust and MLAM will maintain records with 
respect to their transactions with GSI including 
documentation of having obtained quotations from at 
least three other dealers with respect to each transac- 
tion. A schedule of all transactions with GSI will be fil- 
ed with the periodic reports (N-1Q) filed by the Trust 
with the Commission under the Act. 


(9) The Law Department of Merrill Lynch will prepare 
guidelines for GSI personnel to make certain that the 
no-solicitation policy is followed, that the Trust 
receives rates as favorable as other institutional 
purchasers buying in the same quantities and that the 
parties maintain arm’s-length relationships. The Law 
Department will periodically monitor the activities of 
GSI in this regard to make certain that the above 
policy is adhered to. 


(10) The Audit Committee of the Board of Trustees of 
the Trust consisting of the independent Trustees will 
prepare guidelines for the Turst and MLAM to make 
certain that the Trust is obtaining best price and ex- 
ecution with respect to any transactions with GS! and 
that the above procedures are followed in all respects. 
The Audit Committee will periodically monitor the ac- 
tivities of the Trust and MLAM in this regard to insure 
that these matters are being accomplished. 


Applicants believe that the granting of this application will 
provide the Trust access to the money market necessary to 
insure best price and execution in the case of U.S. Govern- 
ment and Government agency securities and will provide the 
Trust and MLAM with an important new information source 
in the money market and thereby will work to the benefit of 
the shareholders of the Trust. Applicants believe that the 
procedures to be followed with respect to transactions with 
GSI are structured in such a way as to insure that such tran- 
sactions will be in all instances reasonable and fair and will 
not involve overreaching on the part of any person concern- 
ed and that such exemption is appropriate in the public in- 
terest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. 


Applicants therefore request that an order be entered, pur- 
suant to Sections 6(c) and 17(b) of the Act, exempting the 
Trust from Section 17(a) of the Act to permit principal tran- 
sactions between the Trust and GSI in accordance with the 
terms and conditioiis set forth herein. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 2, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
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of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C., 20549. A copy of sich request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
moion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9346/July 8, 1976 


In the Matter of 


CONTRAN CORPORATION 
12880 Hillcrest Road 

Suite 216 

Dallas, Texas 75230 


(811-2494) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT CONTRAN CORPORATION HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Contran Corporation (‘‘Con- 
tran’), registered under the Investment Company Act of 
1940 (the Act’) as a closed-end, non-diversified, manage- 
ment investment company, filed an application on 
November 25, 1975, and amendments thereto on April 16, 
1976, and May 17, 1976, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that Contran 
has ceased to be an investment company as defined in the 
Act. All interested persons are referred to the application on 
file with the Commission for a statement of the represen- 
tations contained therein, which are summarized below. 


Contran was organized as a Delaware corporation in 1944 
Prior to September of 1973, Contran’s principal asset was 
its common stock interest in a majority-owned subsidiary, 
Ward Cut-Rate Drug Company (‘Ward’). On September 1, 
1973, Ward was merged into Jack Eckerd Corporation 
(“Eckerd”) and Contran received, in exchange for its interest 
in Ward, 897,107 shares of Eckerd common stock, ap- 
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proximately 4.9% of Eckerd’s outstanding common shares, 
and warrants to purchase 114,200 shares of Eckerd com- 
mon stock. 


Section 3(a)(3) of the Act defines an investment company to 
mean any issuer which is engaged or proposes to engage in 
the business of investing, reinvesting, owning, holding, or 
trading in securities, and owns or proposes to acquire invest- 
ment securities having a value exceeding 40% of the value 
of such issuer’s total assets (exclusive of Government 
securities and cash items) on an unconsolidated basis. 
“Investment securities”, for purposes of Section 3(a)(3) of 
the Act, are defined to include all securities except Govern- 
ment securities, securities issued by employees’ securities 
companies, and securities issued by majority owned sub- 
sidiaries of the owner which are not investment companies. 


Because Contran’s holding of Eckerd common stock, an 
“investment security’ for purposes of Section 3(a)(3) of the 
Act, represented substantially in excess of 40% of the value 
of its total assets, Congran registered with the Commission 
as an investment company on June 24, 1974. 


On October 31, 1974, Contran’s stockholders, by a majority 
vote at their annual meeting, authorized the board of direc- 
tors to dispose of some or all of Contran’s holdings of Eckerd 
common stock and, in the event of such disposition under 
appropriate circumstances, authorized Contran to make 
application to the Commission for an order that it had ceas- 
ed to be an investment company under the Act. 


Contran asserts that it has implemented this resolution so 
that it is now in a position to make this application to the 
Commission under Section 8(f) of the Act. Specifically, Con- 
tran assets that it has sold all of its Eckerd common stock 
and warrants and that it-no longer owns any investment 
securities. 


Contran states that, as of September 30, 1975, it had total 
assets of $18,813,000 and that its majority interest in Valhi 
constituted $12,566,000 of such assets. 


Contran states that in August of 1975, as a result of a tender 
offer commenced on July 21, 1975, Contran became the 
owner of 285,133 shares of Valhi, Inc. (“Valhi’) common 
stock. Contran states that these shareholdings and an ad- 
ditional 1,000 Valhi common shares acquired in open 
market purchases on July 17 and 18, 1975, constitute 
55.7% of the presently outstanding Valhi common stock. 
Contran states that Valhi is an operating company primarily 
engaged in diversified farming and agricultural land manage- 
ment activities with total assets, as of December 31, 1975, 
of $42,864,000 


Section 8(f) of the Act provides that whenever the Commis- 
sion, on its own motion or upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order and upon the tak- 
ing effect. Section 8(f) of the Act further provides that if 
necessary for the protection of investors, such an order may 
be made upon appropriate conditions. 


Contran asserts that it is not an investment company as 
defined in the Act. Section 3(a)(1) of the Act defines an in- 
vestment company to mean any issuer which is or holds 
itself out as being engaged primarily, or proposes to engage 


primarily, in the business of investing, reinvesting, or trading 
in securities. Contran asserts that it has never been, or held 
itself out as being, engaged primarily, in the business of in- 
vesting, reinvesting, or trading in securities within the mean- 
ing of Section 3(a)(1) of the Act. 


In support thereof, Contran states that, prior to 1969, it was 
a dormant company and had not engaged in any business or 
investment activities. From 1969 to September 1, 1973, 
Contran states that its principal asset was its 62% common 
stock interest in Ward, a retail drug store chain, and that this 
interest represented 83% of its total assets. During this 
period, Contran also owned all of the outstanding common 
stock of the Clyde Campbell University Shop, Inc., Flight 
Proficiency Service, Inc., and Contran Realty Corp. 


From September 1, 1973, the date of the Ward-Eckerd 
merger, through August of 1975, when Contran became a 
majority owner of Valhi common stock. Contran asserts that 
it neither primarily engaged nor held itself out as being 
primarily engaged in the business of investing, reinvesting, 
or trading in securities. 


Contran states that its tender offer for Valhi common stock 
reflected its intention to obtain and exercise working control 
of Valhi, including majority representation on Valhi’s board 
of directors. Following its acquisition of a majority interst in 
Valhi, Contran states that it has acted to effect this objective 
and that its principal officers now serve as the principal of- 
ficers of Valhi and that such persons comprise a majority of 
the Valhi board of directors. Contran states that these per- 
sons now devote most of their time to the conduct of Valhi's 
operations and participate extensively in. the management, 
administration and performance of Valhi’s business ac- 
tivities. Contran asserts that it has no intention of disposing 
of any of its Valhi stockholdings. 


Contran Further asserts that, as a result of its sales of Eckerd 
securities and its acquisition of a majority interest in Valhi, 
the composition of its assets has changed markedly and that 
Contran no longer falls within the definition of investment 
company set forth in Section 3(a)(3) of the Act. Contran 
asserts that none of the proceeds from its sale of the Eckerd 
securities were used to acquire investment securities and 
that none of its present assets constitute investment 
securities. 


Contran has filed an application under Sections 17(b) and 
23(c) of the Act in connection with transactions to be 
effected pursuant to a settlement of certain litigation. Con- 
tran has consented to the requested order of deregistration 
being conditioned on the Commission's retention of such 
jurisdiction as it may have with respect to the settlement 
and these transactions. 


For the reasons set forth above, Contran requests that the 
Commission enter an order, pursuant to Section 8(f) of the 
Act, declaring that it has ceased to be an investment com- 
pany. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 3, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 


SEC DOCKET/1073 








quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication shall be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Contran at the address 
stated above. Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. 


As provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following August 3, 
1976. unless the Commission thereafter orders a hearing 
upon request or upon the Commission's own motion. Per- 
sons who request a hearing, or advise as to whether a hear- 
ing is ordered, will receive any notices or orders issued in 
this matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 7478/July 2, 1976 


S.E.C. v. United Americas Bank, Konos Associates, Abbey J. 
Butler 

U.S. District Court for the Southern District of New York 76 
Civil No. 2958 


The Securities and Exchange Commission announced the fil- 
ing of a civil complaint in the United Stated District Court for 
the Southern District of New York on July 2, 1972, charging 
United Americas Bank (“UAB”), a commercial bank located 
in New York City, with violations of Section 7(d) of the 
Securities Exchange Act of 1934 and Regulation U 
thereunder, and Konos Associates ("‘Konos”) and Abbey J. 
Butler (‘Butler’) with violations of Section 7(f), 9(a)(2), 
10(a) and 10(b) of the Securities Exchange Act of 1934 and 
regulation X and Rules 10a-1 and 10b-5 thereunder. 


The complaint alleges that UAB extended credit, secured 
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directly or indirectly by stocks, to Konos and others for the 
purpose of purchasing or carrying margin stocks, in excess 
of the maximum loan values permitted by the Board of 
Governors of the Federal Reserve System of the stock secur- 
ing UAB's credits. The complaint arises out of the Com- 
mission's investigation conducted in 1973 and 1974 of 
Underwriters Bank and Trust Company which is UAB’'s 
predecessor in interest, and of the other named defendants. 
In addition, UAB is charged with failing to obtain statements 
of Federal Reserve Form U-1 from borrowers of stock- 
secured loans and failing to segregate the collateral for loans 
made for the purpose of purchasing margin stocks and non- 
margin securities. 


With respect to Konos and Butler, the complaint alleges that 
they obtained credits from UAB exceeding on numerous oc- 
casions the maximum permissible loan value prescribed by 
the Board of Governors of the Federal Reserve System for 
stocks used as collateral for such credits. 


In addition, the complaint charges Konos and Butler with 
obtaining unlawful credit for short sales, engaging in a series 
of short sales for the purpose of inducing others to sell 
stocks identical with those sold short, effecting short sales 
without regard to the “up-tick” rules and making untrue 
representations to various broker-dealers with whom Konos 
transacted short sales of securities that they were long sales. 


The Commission seeks a permanent injunction against the 
three defendants to which Konos and Butler, without admit- 
ting or denying the allegations, have consented. 





Litigation Release No. 7479/July 7, 1976 


SECURITIES AND EXCHANGE COMMISSION v. 
FOREMOST-McKESSON, INC. 
U.S. District Court for the District of Columbia C.A. No. 76- 


The Securities and Exchange Commission today announced 
the filing of a Complaint for injunctive and ancillary relief in 
the United States District Court for the District of Columbia, 
charging Foremost-McKesson, Inc. (‘Foremost’) with 
violations of the anti-fraud, reporting and proxy solicitation 
provisions of the federal securities laws. 


The Commission also announced that the Court entered a 
Judgment of Permanent Injunction restraining and enjoining 
Foremost from violating the anti-fraud, reporting and proxy 
provisions of the federal securities laws and ordering certain 
other relief. Foremost consented to the entry of the Court's 
Judgment without admitting or denying the allegations in 
the Commission's Complaint. 


The Complaint alleges that during the period from 1971 to 
1976 Foremost, the largest wholesale distributor of wine 
and spirits in the United States and an importer of alcoholic 
beverages, made undisclosed payments of approximately $6 
million, in the form of cash payments and free merchandise, 
to retailers and wholesalers, to induce the purchase of wine 
and spirits products distributed by Foremost, in possible 
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violation of federal and state liquor laws; made undisclosed 
cash payments of approximately $231,000 to various 
foreign. governmental officials to influence foreign 
governmental action; and falsified its books and records 
with respect to these cash and merchandise payments. 


The Complaint further alleged that, of the approximately $6 
million in cash payments and free merchandise given to 
retailers and wholesalers, approximately $5.0 million was 
made by Foremost’s McKesson Wine & Spirits Co. through 
wholesale branches in various regions of the United States, 
and approximately $1.0 million was made by Foremost's 21 
Brands, Inc., responsible for importing wine and spirits 
products. 


In addition to the entry of the Judgment of Pemanent In- 
junction, the Court restrained and enjoined Foremost from 
making materially false or fictitious entries in its books and 
records, and required Foremost to maintain adequate and 
accurate documentation with respect to the matters referred 
to in the Commission's Complaint. 


In addition, Foremost filed with the Court a Consent and 
Undertaking, compliance with which was ordered by the 
Court, containing the following provisions, among others: 


a. The completion of an investigation, commenced as 
a result of the Commission's investigation of 
Foremost, by Foremost’s Audit Committee, outside 
counsel and independent auditors, into various 
matters, including the nature and extent of expen- 
ditures of funds or rendering of merchandise in viola- 
tion of federal, state or local laws and regulations; and 
unlawful payments to officials or employees of any 
foreign or domestic government or government- 
controlled or government-owned entity. 


b. The submission of a written report, within 210 
days, by the Audit Committee, to Foremost’s Board of 
Directors; the review of the procedures and methods 
utilized by the Audit Committee, and of the Report to 
Foremost’s Board, by a person satisfactory to the 
Commission; the communication of the results of this 
review to the Audit Committee and the Commission; 
and the filing of the Audit Committee’s Report with 
the Commission. 


c. The maintenance by the Foremost Board of Direc- 
tors of a policy prohibiting (1) any cash payment or 
rendering of merchandise in violation of federal, state 
or local liquor laws or regulations, and (2) the pay- 
ment of anything of value which is material in nature 
directly or indirectly to any foreign governmental of- 
ficial or entity controlled or owned by any foreign 
government; and the adoption of procedures 
reasonably designed to implement this policy. 





Litigation Release No. 7480/July 8, 1976 


S.E.C. v. Capital Planning Associates, et al. 
(N.D. Calif., Civil Action No. 76-1198-SW) 


Gerald E. Boltz, Regional Administrator of the Los Angeles 
Regional Office, and Michael J. Stewart, Acting Associate 
Regional Administrator of the San Francisco Branch Office, 
announced on July 2, 1976, that the Honorable Spencer 
Williams, United States District Judge for the Northern 
District of California, signed orders permanently enjoining 
Thomas A. Sartain, Sr., (““Sartain’) and Michael J. Scotto 
(“Scotto”), both of Novato, California, from further violations 
of the registration and anti-fraud provisions of the federal 
securities laws in connection with the offer and sale of 
securities, in the form of limited partnership interests, issued 
by Capital Planning Associates, Inc. (“Capital”) and its af- 
filiates. Scotto is Chairman of the Board of Capital and Sar- 
tain is its President. Sartain was also permanently enjoined 
from violating the anti-fraud provisions in connection with 
the offer and sale of any securities including those of 
National Real Estate Fund (“National”), a real estate invest- 
ment trust, of which he is a trustee. Sartain was further en- 
joined from aiding and abetting National or any other 
registrant from failing to timely file required annual, quarter- 
ly, and interim reports with the Commission. 


The Commission’s Complaint, filed June 11, 1976, alleged 
that these defendants engaged in the offer and sale of un- 
registered securities in the form of limited partnership in- 
terests and that false statements and omissions to state 
material facts were made in connection with such sales. The 
Complaint also alleged that National, aided and abetted by 
Sartain and two other trustees, failed to file required annual, 
quarterly, and interim reports with the Commission. Both 
Sartain and Scotto consented to the above orders without 
admitting or denying the allegations of the Commission's 
Complaint. For further information see Litigation Release 
No. 7452. 





Litigation Release No. 7481/July 8, 1976 


SEC v. STANDARD LIFE CORPORATION, ET AL. 
(W.D. OKLA.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced that on June 10, 1976, Federal District Judge 
Fred J. Daugherty, at Oklahoma City, Oklahoma, entered an 
order dismissing, with prejudice, its complaint as to defen- 
dants Standard Life and Accident Insurance Company, Jim 
L. Hurley, Philip L. Savage and Wayne B. Snow, all of 
Oklahoma City, Oklahoma. 


The Commission on June 9, 1976, had filed a Motion to 
Dismiss, with prejudice, the complaint as to these defen- 
dants. The Complaint was originally filed on January 21, 
1975. 


For further information, see Litigation Releases No. 6983 
and No. 6701. 





SEC DOCKET/1075 








Litigation Release No. 7482/July 8, 1976 


SEC v. J-TEX PETROLEUM CORPORATION, ET AL 
(N.D. TEX.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission today an- 
nounced that on Wednesday, June 30, 1976, a civil injunc- 
tive complaint was filed in Federal District Court at Dallas, 
Texas, against J-Tex Petroleum Corp. and David L. Johnson, 
Sr., both of Dallas, Texas, and David L. Johnson, Jr., San An- 
tonio, Texas. The suit seeks to enjoin J-Tex and David L. 
Johnson, Sr. from violating the securities registration and 
antifraud provisions of the federal securities laws, and David 
L. Johnson, Jr. from violating the securities registration 
provisions of the federal securities laws. 


The complaint alleges that the defendants, J-Tax Petroleum 
Corp., David L. Johnson, Sr. and David L. Johnson, Jr. 
violated the registration and antifraud provisions of the 
federal securities laws in connection with the offer and sale 
of fractional undivided working interests in oil and gas leases 
located in Shackleford, Stephens and Throckmorton Coun- 
ties, Texas, issued by J-Tex Petroleum Corp. The complaint 
also alleges that J-Tex offered these interests without filing 
any registration statement with the Securities and Exchange 
Commission. 


The complaint further alleges that interests were sold by 
David L. Johnson, Sr., David L. Johnson, Jr. and two 
salesmen to 117 investors located in ten states, and that ap- 
proximately $856,000 was raised from the sale of such in- 
terests. It is alleged that numerous misrepresentations and 
omissions of material facts were contained in the offer and 
sale of interests by such salesmen. Such alleged mis- 
representations included statements as to the background 
and experience of the company and its officers, the past 
drilling record of J-Tex Petroleum Corp. and production from 
said wells, and the amount of return an investor could an- 
ticipate on his investment. 





Litigation Release No. 7483/July 8, 1976 


SEC v. RICHARD M. KENNEDY AND DONALD L. HAWES 
(UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF IOWA, CIVIL ACTION NO. 76-207-1) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office (CRO) of the Securities and Exchange Com- 
mission announced that on June 23, 1976 the Commission 
filed a complaint in the U.S. District Court for the Southern 
District of lowa, Central Division against Richard M. 
Kennedy, of Minneapolis, Minnesota, and Donald L. Hawes, 
of Des Moines, lowa. Simultaneously with the filing of the 
complaint, the Hon. William C. Stuart, U.S. District Judge 
entered final judgements of permanent injunction by con- 
sent against the defendants, enjoining them from violating 
the registration and anti-fraud provisions of the Federal 
securities laws in the offer and sale of the unsecured deben- 
tures of American Recreation and Land Company (American 
Recreation) and the anti-fraud provisions of the federal 
securities laws in the offer and sale of the unsecured deben- 
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tures of Equitable Mortgage Investment Corporation (E- 
quitable) or any other securities of any other issuer. 


The Commission's complaint alleged that the defendants 
Kennedy and Hawes and caused the unsecured debentures 
of American Recreation to be offered for sale and sold 
without a registration statement in effect with the Commis- 
sion. 


The Commission’s complaint also alleged, that the named 
defendants violated the anti-fraud provisions of the 
Securities Act of 1933 and the Securities Exchange Act of 
1934 in that in the offer and sale of the unsecured deben- 
tures of both American Recreation and Equitable the defen- 
dants made material misrepresentations and omitted to 
state material facts concerning; the application and use of 
proceeds from the sales of Equitable and American Recrea- 
tion securities; the misapplication and diversion of funds 
realized from the sale of the securities of Equitable and 
American Recreation; the remuneration to be paid to the 
defendants as directors and officers of Equitable: the 
remuneration to be paid to defendant Kennedy as director 
and officer of American Recreation; the diversion by defen- 
dants of the credit and funds of Equitable to a separate cor- 
poration owned by said defendants. 


The defendants consented to the entry of the injunctions 
without admitting or denying the allegations of the Com 
mission's complaint. 


(On February 17, 1976, Equitable was adjudicated a 
bankrupt by the U.S. District Court for the Southern District 
of lowa. John J. McLaughlin of Des Moines, lowa has been 
appointed trustee for Equitable). 





Litigation Release No. 7484/July 8, 1976 


SEC v. LOU/S BOURGUIGNON 
(D. New Mexico, Civil Action No. 76-232-M) 


Robert H. Davenport, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, today 
announced that on June 22, 1976 the Honorable E. L 
Mechem, Judge, U. S. District Court for the District of New 
Mexico, entered an order of preliminary injunction against 
the defendant Louis Bourguignon of Albuquerque, New 
Mexico enjoining Bourguignon from violating the registra- 
tion and antifraud provisions of the federal securities laws in 
connection with the offer for sale and sale of the following 
securities: common stock, pre-incorporation interests and 
participations in profit sharing agreements of Lobo Holding 
Corporation, a New Mexico corporation: investment con- 
tracts in the form of allotments of land under the Desert En 
try Act; common stock of Santa Fe Mortgage, an Arizona 
corporation; and the common stock of Nezona, inc., an 
Arizona corporation 


For further information see litigation release no. 7372. 
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Litigation Release No. 7485/July 8, 1976 


SEC v. AMERICAN PETROLEUM, INC. et al. 
(U.S. D.C. N.D. Ga. C76-25R) 


Jule B. Greene, Administrator of the Atlanta Regional Office 
of the Securities and Exchange Commission, announced that 
on April 12, 1976, U.S. District Judge Albert Henderson, 
entered an order of Preliminary and Permanent Injunction 
against John H. Love of Glascow, Kentucky and William C. 
Martin of Rome, Georgia. 


The order enjoins Love and Martin from further violations of 
the registration and anti-fraud provisions of the federal 
securities laws. The defendants consented to the entry of the 
order without admitting or denying the allegations of the 
Commission's complaint. 


The complaint alleged, inter alia that the above named 
defendants violated the registration and anti-fraud 
provisions of the federal securities laws in connection with 
the offer and sales of fractional undivided interests in oil and 
gas wells. For further information see Litigation Release No. 
7310. 
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